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PREFACE

The National Integrity System (NIS) assessment is a concept introduced in 1990s by
Transparency International to understand the governance system of a country. The
framework developed for assessment of the country’s integrity system has been applied
over the years by many national chapters including the Transparency International national
Chaptersin the South Asian region and a regional report consolidating the integrity systems
of the countries was launched recently in Kathmandu, Nepal.

In Sri Lanka the first NIS report was published in 2011 having surveyed the 13 pillars of
the integrity system of the country. It was a comprehensive report. The current report is
an update of the 2011 report as there have been considerable changes in certain pillars
during the last three years. Although 18th Amendment to the Constitution was introduced
in 2010, its impact could be seen in the subsequent years. As indicated in the methodology
section, the report relies more on qualitative data which were further reinforced with
interviews. The findings help us understand the current level of governance of the country
and also provide a basis for policy makers who are committed to good governance to
address the existing weaknesses of the pillars. The report is a useful source of information
for civil society activists in diverse areas of actions to embark on advocacy programs to put
pressure for change.

Many people have contributed in preparing this report. The assessment was principally
done by Dr Maneesha Wanasinghe Pasqual and technical support came from Andrew
McDevitt of the Transparency International Secretariat. The process was initially guided by
an advisory group of eminent persons whose inputs were useful to maintain the quality
of the report. Ms Sashee de Mel of TISL did the most challenging task of coordinating this
work from the inception of assessment to launching of the report. All of them deserve a big
thank from TISL.

S Ranugge

Executive Director

11 July 2014
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ABOUT THE NATIONAL INTEGRITY SYSTEMS
ASSESSMENT

The National Integrity System assessment approach used in this report provides
a framework to analyse the effectiveness of a country’s institutions in preventing
and fighting corruption. A well-functioning NIS safeguards against corruption
and contributes to the larger struggle against abuse of power, malfeasance and
misappropriation in all its forms. When the NIS institutions are characterized by
appropriate regulations and accountable behaviour, corruption is less likely to
thrive, with positive knock-on effects for the goals of good governance, the rule of
law and protection of fundamental human rights. Strengthening the NIS promotes
better governance across all aspects of society and, ultimately, contributes to a
more just society overall.

BACKGROUND AND HISTORY OF THE NIS APPROACH

The concept of a “National Integrity System” originated within the TI movement
in the 1990s as Tl's primary conceptual tool of how corruption could be best
fought, and, ultimately, prevented. It made its first public appearance in the Tl
Sourcebook, which sought to draw together those actors and institutions which
are crucial in fighting corruption, in a common analytical framework, called the
“National Integrity System”. The initial approach suggested the use of ‘National
Integrity Workshops' to put this framework into practice. The focus on “integrity”
signified the positive message that corruption can indeed be defeated if integrity
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reigns in all relevant aspects of public life. In the early 2000s, Tl then developed a
basic research methodology to study the main characteristics of actual National
Integrity Systems in countries around the world via a desk study, no longer using
the National Integrity Workshop approach. In 2008, Tl engaged in a major overhaul
of the research methodology, adding two crucial elements — the scoring system
as well as consultative elements of an advisory group and reinstating the National
Integrity Workshop, which had been part of the original approach. To date, 40
assessments using the new methodology have been published across the globe.

These are available at http://transparency.org/policy research/nis/

Figure 1: National Integrity System

FOUNDATIONS: POLITICS, A SOEITY, ECONOMY, CULTURE

The Sri Lanka NIS country report addresses 13 “pillars” or institutions believed to
make up the integrity system of the country.

1 2 Transparency International Sri Lanka



National Integrity System Assessment
Sri Lanka 2014

Table 1: Different Pillar Categories

Each of these 13 institutions is assessed along three dimensions that are essential

to its ability to prevent corruption: First, its overall capacity in terms of resources
and legal status, which underlies any effective institutional performance. Second,
its internal governance regulations and practices, focusing on whether the
institution is transparent, accountable and acts with integrity, all crucial elements
to preventing the institution from engaging in corruption. Thirdly, the extent to
which the institution fulfils its assigned role in the anti-corruption system, such as
providing effective oversight of the government (for the legislature) or prosecuting
corruption cases (for the law enforcement agencies). Together, these three
dimensions cover the institution’s ability to act (capacity), its internal performance
(governance) and its external performance (role) with regard to the task of fighting

corruption.

Each dimension is measured by a common set of indicators. The assessment
examines both the legal framework of each pillar as well as the actual institutional
practice, thereby highlighting discrepancies between the formal provisions and

reality on the ground.
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Table 2: Pillar dimensions and indicators

Transparency

Governance Accountability

Integrity

The assessment does not seek to offer an in-depth evaluation of each pillar. Rather,
it seeks breadth, covering all relevant pillars across a wide number of indicators
in order to gain a view of the overall system. The assessment also looks at the
interactions between institutions to understand why some are more robust than
others and how they influence each other. The NIS presupposes that weaknesses in
a single institution could lead to serious flaws in the entire system. Understanding
the interactions between pillars also helps to prioritize areas for reform. In order
to take account of important contextual factors, the evaluation of the governance
institutions is embedded in a concise analysis of the overall political, social,
economic and cultural conditions, the foundations, on which these pillars are based.

ABOUT THE NIS UPDATE

Transparency International Sri Lanka conducted an NIS assessment in 2010. This
report represents an update to the previous assessment. The primary purpose of
this NIS update is to: (a) assess whether there has been any progress over time
with regards to the country’s integrity system, (b) identify specific changes (both
positive and negative) which have occurred since the previous NIS report was
published, and (c) identify recommendations and advocacy priorities forimproving
the country’s integrity system.
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METHODOLOGY

The NIS assessment is a qualitative research tool based on a combination of
desk research and in-depth interviews. A final process of external validation and
engagement with key stakeholders ensures that the findings are as relevant and
accurate as possible before the assessment is published.

The assessment is guided by a set of indicators developed by the Tl Secretariat.
Each indicator consist of an “indicator question’, supported by further guiding
questions for each pillar.

Table 3: Sample Indicator

Capacity — Independence (law)

Can the legislature be dismissed? If yes, under which
circumstances? Can the legislature recall itself outside normal
session if circumstances so require? Does the legislature

Guiding control its own agenda? Does it control the appointment/

questions election of the Speaker and the appointments to committees?
Can the legislature determine its own timetable? Can the
legislature appoint its own technical staff? Do the police require
special permission to enter the legislature?

In total the assessment includes over 150 indicators, approximately 12 indicators
per pillar. The guiding questions for each indicator were developed by examining
international best practices, existing assessment tools for the respective pillar as
well as using Tl's own experience, and by seeking input from international experts

Transparency International Sri Lanka 1 5
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on the respective institution. To answer the guiding questions, the lead researcher
relied on three main sources of information: national legislation, secondary reports
and research, and interviews with key experts. For this NIS update 23 key informants

were interviewed.

For this NIS update the findings from the previous NIS assessment are summarised

and any changes which have occurred since then are analysed under each indicator.

The assessment represents the current state of integrity institutions in 2014, using
information cited from the last two to three years. It reflects all major legislative

changes as of June 2014.

CONSULTATIVE APPROACH AND VALIDATION OF FINDINGS

The NIS assessment process in Sri Lanka had a strong consultative component,
seeking to involve the key anti-corruption actors in government, civil society and
other relevant sectors. This approach had two aims: to generate valid evidence
and to engage a wide range of stakeholders with a view to building momentum,
political will and civic demand for reform initiatives. The consultative approach had

two main parts: a high-level Advisory Group and a National Stakeholder Workshop.

Table 4: NIS Advisory Group

Mr. S.C. Mayadunne Former Auditor General

Dr. P. Sarawanamuththu Executive Director CPA/Civil Society Activities

Mr. M.D.A. Harold Former Deputy Auditor General

Mr. Elmo Perera Attorney at Law / Specialist in Constitutional Affairs

The members of the advisory group were consulted during this process.

] 6 Transparency International Sri Lanka
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Chart 1: Gender Composition of Interviewees

Itis important to impress that the views presented through the interviews were of
the interviewee and not of the interviewer. These sources represent academics to
business executives with post-graduate qualificationsto small-business owners with
minimum formal education. It also includes those with professional backgrounds
in the private sector to public sector officials. Moreover, the interviewees included
individuals in their early 30s to those in their late 70s and from Colombo to Ampara
to Jaffna to Kandy. Added to this diversity was that these individuals - from different
ethnicities and religions - represented the lower classes and the upper classes of

the social strata.

The secondary data utilizing perceptions of authors, journalists, statisticians and
politicians is not representative of the position of the writer. The views expressed by
the specialists in the different fields and the Hansard dominate the information in
the pillars. This prevents any bias of the writer/researcher from entering the report.

Furthermore each chapter was reviewed by at least two subject experts to ensure
the accuracy of the content presented. On 8" and 9" May 2014 TISL presented
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the methodology and emerging findings of the assessment at a National
Stakeholder Workshop. The draft report was available in advance to participants
and the workshop drew significant attendance from representatives of public and
key governance institutions. The workshop helped to further refine the report,

particularly by adding and prioritizing recommendations.

Finally, thefull report was reviewed and endorsed both by TISLand the Tl Secretariat.

] 8 Transparency International Sri Lanka



EXECUTIVE SUMMARY

INTRODUCTION

The National Integrity System Sri Lanka 2010 Assessment (NIS-SL 2010 Assessment)
was conducted in order to gain a comprehensive understanding of the integrity
system in Sri Lanka. The 2014 update examines the changes or lack thereof within
the 13 Pillars during the subsequent period since 2010. The 13 Pillars introduced
by the NIS-SL 2010 is religiously and rigorously covered in the 2014 report. The
re-naming of some pillars — for instance ‘Ombudsman/Human Rights Commission’
was changed to ‘Complaints Mechanisms’- remains the only major change to the

structure of the report.

OVERVIEW OF PILLARS 2010 AND 2014

Itisimportant to note that whilst these Pillars have witnessed dynamic and complex
changes especially in its practice, the overall performance of the pillars continues
to be weak or moderate. The update reiterates the NIS-SL 2010 Assessment’s
conclusion that “while all areas need improvement, the ‘role’ of the pillars is the
weakest element in the integrity equation, whereas ‘capacity’... is relatively higher
than the other dimensions.”

The 13 pillars can be summarized into three categories. These categories are known
as the ‘Politico-Administrative Structure, the ‘Prosecution and Enforcement Arm’

and the ‘Oversight Institutions.

1 Ibid. p. 15

Transparency International Sri Lanka 1 9



National Integrity System Assessment

Table 5: Normative dimensions of pillars

PoLiTico-ADMINISTRATION
ProsEcuTION & ENFORCEMENT OVERSIGHT INSTITUTIONS
STRUCTURE
e Legislature e Law Enforcement e Election Commission
Agencies
e Executive e Auditor General
e Ombudsman/HR
e Judiciary Commission
e Public Sector e Anti-Corruption
Commission

The Chart below presents the overall pillar performance for this Report

As illustrated in the table above, the performance of the politico administrative
structures has remained unchanged. Even though the performance remains by
and large the same, it is important to note that four of the main pillars of Sri Lanka’s
integrity system are bordering around weak. An individual assessment of the
executive pillar does reveal an increase in the capacity of the pillar. This increase
which came about through the 18" amendment is a disproportionate one and
has gone on to affect the capacity, especially the independence, of a number of
other pillars including the judiciary, election commission and the anti-corruption
commission. The overarching influence of the executive has weakened the entire
system rather than strengthening it.

The Anti-corruption commission (CIABOC), political parties and business pillars
have all experienced a slight decline in performance since 2010. Evidence gathered
and collated in the update suggests that the governance level of the anti-corruption
commission has worsened significantly over the past couple of years, during
which time the CIABOC has been criticized heavily for its ineffectiveness. While the
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media reported on incidences of large scale corruption, due to legal limitations,
the commission did not pursue those cases. The cases which were followed up on,
seemed to be tainted with a political bias. Information about the decision making
processes and the status of pending cases is not available to the public easily, while
serious questions have been raised regarding the accountability of the CIABOC
both to the legislature and the public. The need to update the laws pertaining to

anti-corruption has been pointed out as a need of the hour.

The capacity and role in combating corruption of political parties has weakened
further since 2010. The public is unable to obtain information regarding the
financial practices of political parties, especially when it comes to party funding
during elections. The ever increasing misuse of public resources has led to an
unequal distribution of resources for political parties, leaving smaller political
parties struggling to find the adequate resources to reach out to the public. It is
also important to note that the majority of the parties that come to the forefront
are founded on political ideologies rather than social needs. This is a major concern
because parties play a crucial role in the governance of the country, as the major
needs and concerns of the people are often not represented by their political

representatives.

An analysis of the business pillar reveals that there are considerable interferences
by outside forces, affecting the integrity and independence of the pillar. Sri Lanka’s
Bribery Act is yet to be amended to include business sector corruption which
is a significant hindrance in ensuring better governance in the private sector.
Therefore, the business sector plays a minimal role in ensuring better governance

and reducing corruption in the country.

The Auditor General’s department has made considerable efforts over the years
to hold State institutions accountable. The department submits audit reports on
public enterprises to both COPE and PAC who have been unable to take necessary

actions based on the audit reports thereafter.
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The independent functioning of both media and civil society continues to be

challenged in the present political environment. The freedom of expression and

association is undermined by the threat of new legislation and the culture of self

censorship among media. Meanwhile, new legal provisions are also required to
strengthen accountability in web based media outlets.

The 18" Amendment to the Constitution came into effect in 2010 and since then
its implications on the entire governance system of Sri Lanka has been significant.
Its effect on the independence of the public service has been significant with
heavy politicization of almost all public institutions and personnel. Appointments,
transfers, retirement and disciplinary action in the sector are determined by political
considerations and public officials are often made to take part in electioneering
and propaganda work. The integrity of the public sector has deteriorated and
requires immediate action to restore the public’s faith in it once more.

Furthermore, the absence of a law that guarantees Right to Information and
the need for comprehensive code of ethics and conduct to ensure professional
behavior have come across as cross cutting issues.

Core Recommendations

Just as in the NIS-2010 report, a number of recommendations have emerged in
pillars as crucial for the improvement of national integrity. The proposed changes
require implementation in order to ensure positive improvements on the entire
integrity system. These changes can become the catalyst for greater transparency
and accountability.

@ Self-Regulation

1. A Code of Conduct for Members of Parliament (MPs), and other professional
bodies must be rigorously implemented. This recommendation appeared in
the NIS-2010 report and despite half-hearted attempts, this recommendation
was not acted upon in the government sector.

Transparency International Sri Lanka 2 3
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Table 7: Emerging Trends

The pre-requisite for future gains is to
improve internal governance and enhance
the role of the politico-administrative
structure.

Internal governance is strikingly inade-
quate and requires strengthening of the
implementation of laws and amendments
to existing draconian laws to ensure
integrity of the politic-administrative
structure.

Drastic reforms are required in terms of the
prosecution and enforcement of integrity.

Drastic reforms are required in terms of the
prosecution and enforcement of integrity.

The lack of an adequate role within which
to operate effectively is a crucial inhibiting
factor for the key oversight institutions.

The function of Oversight institutions
significantly compromised due to the
external control brought on by the 18
Amendment. The trust placed by the pub-
licin these institutions is deteriorating.

Cross-cutting findings indicate that “the
strong negative influence of inappropriate
and antiquated laws and regulations that
promote secrecy, the reluctance of institu-
tions to use the full gamut of their powers,
good laws ... which are observed in the
breach, the absence of whistleblower,
witness and victim protection legislature,
the impunity enjoyed by the political elite
and their cronies, and the absence of a
broad public dialogue and anticorruption
movement, all of which is compounded
by huge capacity gaps in monitoring and
enforcement by key institutions™

Cross-cutting findings include the fact
whilst laws do exist, some of these laws are
ineffective or unimplemented and there-
by harm the integrity of the country. The
non-existence of whistleblower and victim
protection and the right to information,
the increasing accusations of impunity for
the powerful, nepotism and corruption
further tarnish the country.

24 Transparency International Sri Lanka
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2. A track record of voting in Parliament by MPs should be presented to the
people annually to ensure transparency and accountability.

@ Appointments and Performance

1. The protection granted to civil servants and their responsibility enshrined in
the Establishment Code must be publicized in order for it to be accepted and
the independence - in decision-making and in control of finances - of the
public sector ensured in practice as well as in law.

2. Efficient ‘Performance-based Appraisal’ process must be implemented to
public servants to reduce politicization of the public sector and to ensure that
the deserving individual is promoted.

3. To prevent allegations of corruption and nepotism or questionable
appointments, a media project should be implemented to emphasize that
‘transparency in decision-making’is a right of the people.

4. Pro-active investigation should be included in an expanded mandate of the
CIABOC, which only focuses on ‘reactive’ investigations. This recommendation
was also included in the NIS-2010 report.

5. All new recruits to the public sector, the Police, the Military, and other
government and semi-government offices and departments must be required
to learn a second language - Sinhala or Tamil — prior to confirmation of their
employment status. This requirement must also be enforced for existing
employees if they are to receive increase in salary.

@ New Legislation

1. Due to the consistent ‘cross-over’ of MPs, there is an increased dissatisfaction
by the voters with the political system. Laws should be implemented so that
cross-over politicians are removed from their political office.

Transparency International Sri Lanka 2 5
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2.

Laws should be enacted to reduce/limit the size of the Cabinet, which is part
of the Executive.

Transparency in election funding and placement of a ceiling for election
funding should be introduced. The laws should allow for the Inland Revenue
Office to offer tax breaks for those who contribute and also for the CIABOC to
investigate suspect transactions.

Political parties should disclose sources of funding.

‘Hate Crime’ laws must be introduced and rigorously implemented to protect
the unity of the country from divisive forces within and outside of the country.
Any ‘hate speech; whether related to religion, ethnicity, gender, or etc. must
be met with the full force of the law and its progress in the courts must be
transparent.

Academic freedom should be protected so that criticism of the government or
the judiciary or law enforcement is not seen a traitorous.

Legislation is required for whistleblower, victim and witness protection.
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COUNTRY PROFILE

The three year period since the previous NIS-SL 2010 Assessment has not witnessed
drastic changes' except in the area of relations with the external world and its
development initiatives in the North and in the East. The country continues to exist
in the post-war status discussed in the 2010 Assessment. The domination of the
United People’s Freedom Alliance (UPFA) coalition government continues to thrive
although there have been a number of setbacks at elections, especially those held
in the North of the country. Some changes have occurred in terms of the removal of
the Emergency Regulations. However, the Prevention of Terrorism Act continues to
impact the lives of ordinary Sri Lankans. The 18" Amendment, discussed with grave
concern in the NIS-SL 2010 Assessment, has not had much impact on the day-to-
day workings of the pillars. The different commissions — from Elections Commission
to the Bribery Commission — continue to function but with constraints. The
centralization of the powers of the Executive resulted from the 18" Amendment
and continues to be a concern. The President has not appointed an independent
commission and this highlights the unbridled powers of the Executive.

The “weak and ineffectual opposition” discussed in the NIS-SL 2010 Assessment
has been fractured further and public support for the opposition appears to have
dwindled. The ever-increasing crossovers, where politicians elected by the people
under a specific mandate cross over to the ruling party, have further deteriorated
people’s belief in the ability of the opposition to be strong. The “over-arching

1 Please refer to the National Integrity System Assessment Sri Lanka. Op cit. p. 34 - 38
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paradigm of shame-avoidance which acted as a deterrent against corruption” has
deteriorated further as “political patronage and influence-peddling for financial
gain have increasingly cast their shadow over all aspects of governance and
accountability”? People remain cynical as to the integrity and effectiveness of the
individuals elected to office.

The effectiveness of the Lessons Learnt and Reconciliation Commission (LLRC)
report called into question any cynicism regarding Commissions of Inquiry being
the dumping ground for difficult issues. The international community insisted that
disappearances during the last stages of the war and the subsequent period since
the end of the war be investigated* in the North and East, and this has resulted
in the appointment of a Commission to investigate these allegations. The United
Nations Human Rights Commission (UNHRC), under the leadership of the USA
has demanded an international inquiry into the last stages of Sri Lanka’s conflict.
As noted by an external relations practitioner, the flat denial of the Sri Lankan
government that human rights and humanitarian law violations did not occur at
the end of the war hinders any equitable resolution to the increased tension in
relations between the US-UNCHR and SriLanka. The stance regarding human rights
norms as being a Western-imposed concept has increased within Sri Lanka. The
acceptance of the notion that “certain human rights expectations are unrealistic”® is
another concern. Despite these, the Lessons Learnt and Reconciliation Commission
(LLRC) recommendations have led to the creation of a National Plan of Action for
the Implementation of LLRC Recommendations®. This action plan has completed a
number of the 285 recommendations of the LLRC?, while others appeartoneed more
time®. Indeed, the LLRC report and the implementation of the recommendations

2 Ibid. p. 35

3 Ibid.

4 Lanka Newspapers (2013) “Cameron issues ultimatum on Sri Lanka” National Integrity System
Assessment Sri Lanka. Op cit. p. 12

5  National Integrity System Assessment Sri Lanka. Op cit. p. 35

6  http://www.llrcaction.gov.lk/

7  http://www.lIrcaction.gov.lk/completed

8  http://www.lIrcaction.gov.lk/on-going
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have been seen as a core requirement for sustainable reconciliation by the
international community.

The concern expressed in the NIS-SL 2010 Assessment was regarding the
reconstruction and resettlement of IDPs, which is fraught with problems due to
“lack of political will”°. This was brought into sharp focus by certain documents and
interview sources that present a highly coordinated, criteria-driven, strategized and
intensely-focused program of demining and resettlement. By the end of 2013, the
‘Nagenahira Navodaya’ (Reawakening of the East) - which was to resettle internally
displaced (IDP) people of the Eastern province - and the ‘Uthuru Vasanthaya’' or
the ‘Vadakkin Vasantham’ (Northern Spring) - to resettle those in the Northern
Province - had been implemented. The accelerated program saw the Government
overcoming two basic challenges — the existence of landmines and the lack of
infrastructural advancement in these areas.

The International Committee of the Red Cross notes that“By end-2012, the number
of people held in relation to the past conflict significantly decreased to about
1,300, both in places of temporary and permanent detention and in rehabilitation
centers”'°. Data provided by such reputed sources have been substantiated by those
that took part in the ‘Nagenahira Navodaya’ (Reawakening of the East) and Uthuru
Vasanthaya’ or the ‘Vadakkin Vasantham’ (Northern Spring) programs and Tamil
and Muslim individuals living in that area. Indeed, the Head of the UN Office of the
Coordination of Humanitarian Affairs (OCHA) Agnes Asekenye Oonyu “mentioned
her sincere appreciation to the Secretary of Defense on immense support
extended by the Sri Lankan Government to the communities in North and East
[and] ... praised the efforts taken by the government in the post-war development
process.”"'At the same time, a major concern expressed by Tamil interviewees was
the continued presence of the military on non-governmental land.

9  National Integrity System Assessment Sri Lanka. Op cit. p. 35

10 ICRC (2013)“Sri Lanka 2012"http://www.icrc.org/eng/assets/files/annual-report/current/icrc-
annual-report-sri-lanka.pdf

11 Ministry of Defense and Urban Development (2013) “UN representative impressed on the
evolution of North and East” http://www.defence.lk/new.asp?fname=UN_representative_
impressed_on_the_evolution_of_North_and_East_20130807_03
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The basic tenants of governance in Sri Lanka being “modeled on the British colonial
administrative norms of secrecy, hierarchical authority and benevolent non-
accountability”'? continues to effect efforts to ensure transparency in Sri Lanka.
These anarchic bureaucratic traditions hinder accountability and the public sectors’
relations with the governing parties. At the same time, the individuals tasked with
the accelerated program for the development of the North especially are said to
have sidestepped this bureaucratic red tape. It is therefore possible to overcome
red tape. Yet, at the same time, the fact that “decisions taken at every level, even
when they are made on the basis of careful consideration of pros and cons, are
hardly ever explained, and therefore poorly understood and non-credible”® as
discussed in the NIS-SL 2010 Assessment, continues irrespective of the fact that
some of these decisions appear to be correct.

The demand for unwavering loyalty from the people is reiterated through naming
and shaming those who question or challenge the state. Loyalty is paramount
but, for those in position to question the decisions of the elite, silence is preferred.
There have been instances of anonymous whistleblowers informing organizations
such as Government Accountability Project (GAP)™ or Centre for Policy Alternatives
(CPA)™ or the Support Efforts and Action against Corruption in Sri Lanka (SEAC)
Project’. This is other than the work of the Transparency International which has
consistently highlighted corruption. Even here, there is no systematic assessment
of the public sector nor documented best practices.

There are 1419 registered Non-Governmental Organizations (NGOs) in Sri Lanka'’,
the registering of which was seen as a mechanism of ensuring compliance by the
NGO sector. The tension mentioned between the government and the ()NGOs in
the NIS-SL 2010 Assessment has exacerbated during the subsequent 3 years.

12 National Integrity System Assessment Sri Lanka. Op cit. p. 36

13 Ibid.

14 http://www.whistleblower.org/program-areas/international-reform/sri-lanka-corruption
15  http://www.cpalanka.org/governance/

16 UNDP (2009) “Support Efforts and Actions against Corruption in Sri Lanka (SEAC Project Sri
Lanka” Colombo: UNDP

17 http://www.ngosecretariat.gov.lk/web/index.php?option=com_statistics&ltemid=67&lang=en
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Overall Situation Analysis

During the period covered by this update, the country has undergone numerous
challenges, from within and without.

Politically the UPFA government was further strengthened because of politicians’
crossing over from the opposition parties. A number of pressure groups emerged,
some focusing on ancient history (i.e. Maha Ravana Balakaya'®) while others
invoked religion (i.e. Bodu Bala Sena™). The security situation was relaxed with
security convoys provided only to a select few in politics. At the same time, the
problems related to the last stages of the war (2008-2009) persisted with the United
States of America (USA), among others, taking the lead in questioning Sri Lanka’s
conduct. One crucial requirement of the international community — with the United
Nations (UN) and the United Nations Commission on Human Rights (UNCHR) at
the helm - is that the recommendations of the Lessons Learnt and Reconciliation
Commission (LLRC), completed and submitted to the President in November 2011,
be implemented. In March 2013, a UNHRC resolution (A/HRC/22/L.1/Rev1) was
passed which was highly critical of Sri Lanka's activities during the last stages of the
war. Ms. Navi Pillay, the UN High Commissioner for Human Rights even visited Sri
Lanka for seven days in August 2013 in order to observe the human rights situation
in Sri Lanka. This has in turn led to further parochialism and an increasing anti-UN
and anti-US as well as anti-NGO stance within Sri Lanka.

SriLanka'’s security situation is viewed with concern by the international community,
especially South India. There are allegations of election intimidation and gross
human rights violations. However, it is important to note that the North and the
East has see a resurgence of economic activity and, according to those living in the
North and East (both North East and South East of Sri Lanka), this has resulted in
changes to their way of life. As noted by one interviewee, the people of Jaffna have

18  https://www.facebook.com/MahaRawanaBalakaya
19  http://bodubalasena.org/sinhala/index.php

Transparency International Sri Lanka 3 1



National Integrity System Assessment

better health facilities, better access to water for agricultural purposes, and do travel
more outside of the North than before the termination of the war. At the same time,
claims of disappearances have prevented the government’s attempts to win-over
the people of these areas. The situation in the North and the East of the country
witnessed accelerated infrastructural development and, despite military presence,
returnees (from IDP camps and a few refugees) strive to maintain a semblance of
normalcy. The military’s presence in the North and the East is seen both favorably
and critically. The prosecution and subsequent jailing of the army General Sarath
Fonseka for corruption highlighted the impact of post-war politics. Fonseka was
released in 2012 after serving two years in prison and has subsequently begun
campaigning under the Democratic National Alliance (DNA) banner.

The gains in security and safety, as noted in the NIS-SL 2010 Assessment, have not
transferred to gains in governance and transparency. It is perhaps presumptuous
to assume major changes to the governance structure or to the legal sector nor
to attitudinal transformation in such a short period of time. In summary, the war
situation resulted in the acceptance of a status quo that was not transparent. The
culture of apathy and servility mentioned in the NIS-SL 2010 Assessment, the result
of over four decades of conflict, cannot be altered overnight. Any steps towards
transparency, even though minute, should be viewed positively. These small steps
would lead in time towards a re-emergence of society focused on ethical equality.

The cynicism and apathy discussed in the 2010 Assessment continue although a
number of government offices have become more streamlined. The identity card
providers issue National Identifications in one day and the Employment Trust Fund
has also been streamlined in order for retirees to gain access to their funds quickly.
However, the concern expressed in the NIS-SL 2010 Assessment of the difficulty in
assessing public sector performance, is reiterated in this update. The ad hoc and
unprincipled decision making exacerbates the transparency issues discussed in the
NIS-SL 2010 Assessment. Perceptions on ‘whistleblowers’ and ‘watchdogs’ along
with acceptance of accelerated promotions in certain sectors as a political reality
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continue to hinder transparency in the public sector of the island. At the same time,
the Government Accountability Project notes how anonymous whistleblowers in

Sri Lanka provided relevant information to highlight corruption?.

Economically, Sri Lanka continued its growth despite the increased global crisis
where turbulent markets outside of Sri Lanka were impacted?'. The cost of living rose
considerably and a number of strikes demanding an increase in salaries occurred.
The World Bank country data illuminates the fact that Sri Lanka is performing better

than other South Asian countries. Indeed,

Sri Lanka posted the fastest growth in South Asia in 2011 and was expected
to achieve the same in 2012. Growth remained strong in the first half of
2012 at 7.2%, but for the year as a whole it is expected to decline to around
6.5% - largely owing to the weakening external demand and tighter credit

conditions domestically.?

The World Bank also notes the 22 financed activities — ranging from transportation
($439.45 million), water sanitation ($291.55 million), education ($136.00 million),
public administration and justice ($12.75 million), agriculture and forestry ($121.48
million), health and social services($81.21 million), among others, were operating
in 384 mapped locations?. The impact of these changes is perceived positively by
some in the Eastern parts of the island. Others view this as a means of skating over

crucial reconciliation attempts.

20  http://www.whistleblower.org/blog/31-2010/1429-sri-lankan-whistleblower-nihal-sri-
ameresekere-discusses-international-corruption-and-fraud

21 RAM (2012) Economic Outlook Sri Lanka. http://www.ram.com.lk/reports/Sri_Lanka_
Economic_Outlook_2013_2.pdf

22 http://www.worldbank.org/en/country/srilanka/overview

23 http://maps.worldbank.org/sa/srilanka#&location=7.266360,81.204167,7&sectors=agriculture,
communications,education,energy,finance,health,industry,public,water,transportation,&indi-
cator=Poverty
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While noting the improvement of Sri Lanka’s economy, the U.S. Bureau of Economic
and Business Affairs notes that “growth could be hampered by the lack of
diversification of the export base, economic problems in the United States and EU,
which are Sri Lanka’s main export markets, and the absence of private investment."?*
At the same time, according to the Secretary to the President, P. B. Jayasundera,
“Sri Lanka has several milestones”® and its progress has facilitated the reduction
of public debt. Despite this rosy outlook, Sri Lanka’s external debt continued to
rise in 2013, although at a lesser rate than in July 2012%. The need for international
loans to develop the country is hampered by an anti-NGO and anti-donor stance?.
The struggle to get aid for the development of the country is a growing concern?,
This, along with the anti-(I)NGO and anti-UN stance, influences state relations with
civil society. Thus, as noted in the NIS-SL 2010 Assessment, the “required enabling
environment for increased integrity faces additional setbacks from cross-cutting
factor[s]"?® which in turn hinder civil society consultation on and contribution to
legislative and policy-formation discussions.

The socio-cultural background of a country is intricately linked to its past and
does not transform drastically. Yet, there are short-term and long-term effects of
the multi-decade long violence played out through youth insurrections, militancy,
war and terrorism. Stories of trauma - from the Tamil, Muslim and the Sinhalese are
abound in the post-war Sri Lanka.

The socio-cultural backdrop of any country consists of diverse histories, ethnicities
as well as the “psychological factors, such as high rates in collectivism and

24 http://www.state.gov/e/eb/rls/othr/ics/2013/204735.htm

25 P.B.Jayasundera (2012) “Sri Lankan Economy in Perspective” Speech given at the Sri Lanka
Economic Summit 2012.http://www.treasury.gov.lk/depts/mofp/mediaunit/speecheconomic-
summit-20120711.pdf

26  Forex/CDF Trading Online (2013) “Sri Lanka’s External Debt” http://www.tradingeconomics.
com/sri-lanka/external-debt

27  See: http://www.sundaytimes.lk/080615/FinancialTimes/ft312.html;

28 Amantha Perera (2013) “Dwindling Aid Slows Sri Lanka” Inter Press Service http://www.ipsnews.
net/2013/11/dwindling-aid-slows-sri-lanka/

29 National Integrity System Assessment Sri Lanka. Op cit. p. 12
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power distance, repressive education, influence of foreign cultures, religion,
and posttraumatic stress symptoms™?°. Sri Lanka is a country rich in history -
from chronicles to archeological evidence to oral traditions — and this impacts
the understanding of the people’s place within the island nation. The Sinhalese
attribute their presence to either King Vijaya in the Mahavamsa, Deepavamsa and
other chronicles or since the 215 century, to King Ravana of the epic Mahabaratha.
The Tamil people use the same sources to counter the Sinhalese claim of original
settlers

According to 2012 statistics from the Department of Census and Statistics, the
(provisional) population in 2012 was 20.263 million®'.This population consists
of the Sinhalese, Sri Lankan Tamils, Indian Tamil, Sri Lankan Moor, Burghers and
Eurasians, Malay, Veddhas, Sri Lanka Chetty, and Bharatha®2. While most Sinhalese
are Buddhists, there are a number of Sinhalese, Sri Lankan Tamils and Tamils of
Indian origin who are Christian and Roman Catholic. Hinduism is the second largest
religion by population and Islam is the third. Sinhalese people speak Sinhalese, and
Tamil people speak Tamil. Moors of Sri Lanka predominantly speak Tamil as well,
although they also begun to use Arabic.

The ethnic/separatist/civil war impacted the socio-culture of the island nation.
The ‘cage mentality’ or the ‘conflict culture, where homes become shelters, where
‘bullets’and ‘bombs’ became the fences that imprisoned a generation®, continues
to impact the people. There is a ‘collective trauma’ in Sri Lanka. The alleged
militarization of the country, a victors’ justice, and the politicization of everyday
lives of people appear to impact the people years after the termination of the war“.

30 Waltraud Bolz (2002) “Psychological Analysis of the Sri Lankan Conflict Culture with special ref-
erence to the high suicide rate” in Crisis: Journal of Crisis Intervention and Suicide Prevention,
Vol. 23 (4): 167. Hogrefe Publication.

31  http://www.statistics.gov.lk/Pocket%20Book/chap02.pdf
32  Ibid.

33 Ideas developed from Miriam Cooke (1996) War’s Other Voices: women writers on the Leba-
nese Civil War. New York: Syracuse University Press.

34 Ideas developed from Eva Gerharz (2014) The Politics of Reconciliation and Development in Sri
Lanka.
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Sri Lanka’s relations with the international community has seen a number of
challenges and triumphs. The country hosted a number of international events,
including the Commonwealth Heads of Government Meeting in 2013. The country
was successful in courting China, Iran and other emerging powers while at the
same time keeping India influence - strained somewhat - limited. Intrusion of
powerful countries such as the United States of America and intergovernmental
organizations - such as the United Nations — with regard to the human rights and
humanitarian law issues pertaining to the last months of the war has tainted Sri
Lankan relations with the west.

The conclusion of the NIS-SL 2010 Assessment is that the “overarching social and
institutional environment ... has not been conducive to enhanced systematic
integrity”** due to the war. This has been reiterated in the NIS-SL 2014update.
However it is not easy for a country which was at war for over three decades to
transform itself within a short period of time and to expect it to do so would
oversimplify the tremendous socio-economic, culturaland political transformations
that occurred in the midst of the war. Thus it is not merely “bureaucratic delays
and archaic procedures [which] serve as obstacles to good governance™®. Rather,
the country has been forced to deal with the post-war national aspirations of
the different ethno-linguistic/religious groups which have contributed to the re-
emerging of the question on national cohesion.

35  National Integrity System Assessment Sri Lanka. Op cit. p. 10.
36 Ibid.p. 11
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According to Transparency International, corruption is

The abuse of entrusted power for private gain”. Corruption can be classified
as grand, petty and political, depending on the amounts of money lost and
the sector where it occurs.

Corruption can and does occur amongst public servants, sports personalities,
educators and media to name a few. The bribes can be in terms of giving items
for free or it can be an outright payment in cash or kind'. Sri Lanka is one of 36
countries out of 107 that “perceived the police to be among the institutions most
affected by corruption”2 The Military and the education system were not seen as
corrupt in Sri Lanka (or any of the 107 countries) and surprisingly, Sri Lankans did
not view NGOs and media as being corrupt.?

Whilst “bribery and corruption are of great concern in Sri Lanka™, at the same time,
Olken notes how “in most contexts, there is relatively little stigma associated with
paying bribes.”®. Moreover, “statistics on investigations, prosecutions, convictions,

Ibid.

http://www.transparency.org/gcb2013/results

Ibid.

National Integrity System Assessment Sri Lanka. Op cit. p. 39

v A W N =

Benjamin A. Olken (2011) “Corruption in Developing Countries” Abdul Latif Jameel
Poverty Action Lab’s Governance Initiative http://www.hks.harvard.edu/fs/rpande/papers/
Corruption%20in%20Developing%20Countries.pdf
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and sanctions for passive and active domestic bribery in SriLanka are not available.”®
The Commission to Investigate Allegations of Bribery or Corruption (CIABOC), also
known amongst SriLankans as the’Bribery Commission’is — as noted in the National
Integrity System 2010 Assessment — a reactive institution that is hampered by

unattainable and limited mandate, political interference and trust issues’.

There have been allegations of corruption leveled by the Council of Legal Education
against educators is recent allegations. However, bribery and corruption appear
rampant in customs administration® in the defense sector’, in the airline sector
(Sri Lankan Airlines and Mihin Lanka)™, in the land sector with regard to petty and
grand corruption practices', and in the housing sector.’? This costs the country
in numerous ways, not merely in terms of annual growth and GDP™. The health
sector is “plagued by petty corruption, bribery and nepotism ... and some of the
major reasons cited by households for paying bribes to hospital employees were
to get better care/attention and to release a body from the mortuary.”™* It impacts

international investments and harms Sri Lanka'’s potential for development'.

OECD (2012), OP CIT. P. 479
National Integrity System Assessment (2010), op cite.

See: Global Enabling Trade Report 2012 http://www.weforum.org/reports/global-en-
abling-trade-report-2012

9  Transparency International (2013) Government Defence Anti-Corruption Index 2013.http://gov-
ernment.defenceindex.org/sites/default/files/documents/Gl-main-report.pdf

10  http://www.business-anti-corruption.com/country-profiles/south-asia/sri-lanka/corrup-
tion-levels/licences-infrastructure-and-public-utilities.aspx

11 See: http://www.transparency.org/research/gcb/overview and http://www.business-anti-cor-
ruption.com/country-profiles/south-asia/sri-lanka/corruption-levels/land-administration.aspx

12 Mangala Samaraweera (2013) “Sri Lanka: changing Colombo demography, ‘Lycamobile’ money,
human body parts and Rajapakshas” http://www.srilankabrief.org/2013/12/sri-lanka-chang-
ing-colombo-demography.html

13 See http://www.business-anti-corruption.com/country-profiles/south-asia/sri-lanka/corrup-
tion-levels/licences-infrastructure-and-public-utilities.aspx

14 Ibid.

15  See: http://www.weforum.org/ and http://www.enterprisesurveys.org/ and http://www.trans-
parency.org/research/gcb/overview
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Freedom House lists Sri Lanka as a country at crossroads. It notes election
irregularities in Presidential, Parliamentary and Provincial Council elections since
1989'%. Some of these include violence and intimidation, lack of bureaucratic
independence, contributions of civil society ignored in the drafting of legislature
and deterioration of media freedom'. According to the Global Corruption
Barometer 2010/2011, a majority of those interviewed perceived an increase in
the level of corruption (49%) while the same question in 2013 elicited a different
answer with 35% believing that corruption has increased a lot while 29% accepted
that corruption has increased a little, with a total of 54% of those surveyed. The

most corrupt of which was the Police (64%).

The NIS-SL 2010 Assessment concluded that there are deficiencies in the Penal Code
and the Bribery Act, lacked whistleblower protection; the Declaration of Assets
and Liabilities Law lacked monitoring mechanisms; the Executive, Legislative and
Judiciary and Parliamentary oversight were considered weak. Laws however exist
but cronyism and nepotism and half-hearted implementation of laws hinder the
full impact of the regulations from being felt'®. These aspects of corruption along
with campaign financing irregularities continue to plague the country.

In the three year period since the NIS-SL 2010 Assessment the perception of
corruption within Sri Lanka has witnessed changes. The 2011 Corruption Perception
Index observed how Sri Lanka improved in ranking from 91 in 2010 to 86 in
2011. The Sri Lankan situation once again improved in 2012 as seen by the Global
Corruption Perception Index. However the concluding remarks of the NIS-SL 2010
Assessment are reiterated in this report that, “Corruption should be high on the

agenda again”’.

16  Robert C. Oberst (2012) Countries at the Crossroads, 2012 - Sri Lanka. Freedom House http://
www.refworld.org/docid/505¢c17292c.html

17  Ibid
18  National Integrity System Assessment Sri Lanka. Op cit.
19  Ibid. p. 44
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ANTI CORRUPTION LAWS AND ACTIVITIES

Over the years, both the state and non state actors of Sri Lanka have taken several
initiatives to fight corruption and the persisting abuse of authority. However, Sri
Lanka has been able to develop and establish a legal framework that can effectively

fight corruption only in theory.

Bribery is an offence under the Penal Code of 1883 and the Bribery Act of 1994
While the Bribery Act covers the offering and giving of bribes, there are still
numerous deficiencies in the legislation. For instance, it is not clear if bribery covers
only promising a bribe, and if a bribe offered but not received by the public servant

is still considered to be an offence under the Penal Code.

In recent years, new legislation has been passed that has improved the legal
framework of the country: Extradition Act 2002 under which bribery is considered
to be an extraditable offence; the Money Laundering Act No 5 of 2006 which
prohibits money laundering and provides measures to combat and prevent money
laundering; the Companies Act No 7 of 2007 which entitles whistleblowers to a
reimbursement of any kind of legal expenses from the fines levied in the action?.

These are some of the tools that have been put in place to ensure good governance.

1 National Integrity System Assessment Sri Lanka. Op cit. p. 45
2 National Integrity System Assessment Sri Lanka. Op cit. p. 45-49
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Moreoverin 2004, Sri Lanka became the first country in Asia and second in the world
to sign the UN convention Against Corruption (UNCAC) and has been the member
of Asia/Pacific Group on Money Laundering (APG) since its inception in 19973, This
legal framework has led to further collaboration with international donors on anti-
corruption related activities. It led to the initiation of the reform programs that
focus on improving anti corruption in practice. Sri Lanka Anti Corruption Program
(ACP) in partnership with USAID and ARD, developed a program that assessed
the training and resources needed for the Bribery Commission and the Auditor
General’'s Department, and developed an education and training curriculum. Also
later in 2009, UNDP supported another anti-corruption programme of the CIABOC
titled “Support Efforts and Action against Corruption in Sri Lanka” wh