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NATIONAL AUDIT BILL
LEGISLATIVE BRIEF

1. SUMMARY OF KEY RECOMMENDATIONS

For detailed recommendations refer pages 5 to 9 and for suggested wording refer pages 9 to 11.

Imposition of the surcharge is not sufficiently independent and fair.

1.

(a) Chief Accounting Officer exercises the power of
surcharge after the Audit Service Commission reports
a deficiency or loss caused due to fraud, negligence,
misappropriation or corruption [Sec. 19 (1) (a) &

)1

(a) Establishing a new independent
surcharging entity would have
been the most independent and
fair option. However this has not
been recognized in the gazetted Bill
as the governing policy. Since the
Auditor General is the investigator
carrying out the audit, it would
have been inappropriate to endow
him with the surcharging power.

In providing the Chief Accounting
Officer with surcharge powers, it is
essential that safeguards in
Recommendation 1(b) are
incorporated.

(b) When the surcharge is not imposed or the
amount specified by the Audit Service Commission is
varied, there is no adequate provision mandating the
Chief Accounting Officer to record reasons and the
basis for such decision.

(b) Giving the Chief Accounting
Officer surcharging power can

also cause a conflict of interest -
therefore they must specify reasons
and the basis for not surcharging
or amending, altering or varying
the amount specified by the Audit
Service Commission.

(c) Where the surcharge is collected, defaulted or
appeal is pending, the Chief Accounting Officer is
not obliged to notify the Audit Service Commission,
which is responsible for initiating recovery
procedures [Sec. 19 (4)].

(c)The Chief Accounting Officer
must notify the Audit Service
Commission when the surcharge
is collected, defaulted or when an
appeal is pending.




2. | The Appeal procedure is incomplete

(a) The President imposes the surcharge on a Chief (a) The Audit Service
Accounting Officer who is responsible for causing the | Commission should impose
loss or deficiency. The gazetted Bill is silent on the the surcharge, with the Auditor
appeal procedure for Chief Accounting Officers General recusing himself at the
[Sec. 23 (10)]. instance. A Chief Accounting
Officer must have the same
appealing procedure available to
any other person responsible for
causing a loss or deficiency.

(b) There is no explicit provision for the Audit (b) The Audit Service

Service Commission to appeal against a decision of | Commission must explicitly be able
the Chief Accounting Officer to the Surcharge Appeal | to appeal against a decision of the
Committee or thereafter to the Court of Appeal. Chief Accounting Officer and the
Surcharge Appeal Committee to act
in the best interest of public finance

management.
(c) The Surcharge Appeal Committee can allow, (c) The Surcharge Appeal
disallow an appeal, or amend, alter or vary the Committee must specify reasons

decision of the Chief Accounting Officer [Sec. 20 (2)]. | and the basis for the decision.
There is no provision to specify reasons and the basis.

3. | Auditor General’s power of investigation is curtailed.
(a) Any person who is requested to appear before (a) In order to effectively discharge
the Auditor General but unable to do so due to the power vested under sec. 7
unavoidable circumstance can nominate a person to [ (1) (b), it is essential that the
appear on behalf of themself [Sec. 7 (4)]. summoned person appear before

the Auditor General in person.

Alternatively, if a nominee is to
appear before the Auditor General,
the Auditor General must concur
that the nominee is a person
conversant on the subject.

(b) It is not an offence if a person fails to appear (b) This is an inconsistency
before the Auditor General when requested to do so. | between the English and Sinhala
versions. In the Sinhala version,
failure to appear when requested
by the Auditor General must be
included as an offence.

Failing or refusing to appear
before the Auditor General
when requested to do so must be
reflected as offences in English
version to avoid confusion.




The right to information is curtailed

(a) It is an offence for the members of the Audit
Service Commission or any person appointed to
any office under the Act to disclose any information
received by him in the performance of his duties
[Sec.9 (1)].

(a) Article 14A (2) of the
Constitution given effect to by sec.
5 (1) of the Right to Information
Act No. 12 of 2016 (hereinafter the
RTI Act) provide ample space for
the denial of sensitive information.
Creating further restrictions in the
Audit Bill will lead to a weakening
of the RTI regime.

Sec. 9, the restrictive phrases in
sec.13 and the schedule under

the Bill need to be deleted for
contravening sec.36 of the RTT Act.

(b) Information cannot be disclosed until consent
is obtained by the relevant person and the report or
statement containing such information is presented
in parliament [Sec.9 (1) (b)].

(b) Exceptions in the RTI Act may
be used where necessary. Third
party information “cecieved in
confidence” must only be disclosed
upon consent as per sec.5 (1)(i)
read with sec.29.

(c) Oath of Secrecy in Schedule to sec. 9 (c) continues
the obligation to abide by secrecy provision in
relation to information relating to the reports which
are presented in Parliament — not just the report
itself.

(c) An oath of secrecy in itself is
contrary to the disclosure regime
in the RTT Act which can be used
to deny information which may
cause prejudice to the prevention/
detection of crime, expose the
identity of a confidential source
[Sec.5 (1)(h)].

(d) The Auditor General is prohibited from
publishing a report that has already been presented
to parliament if he intends to provide it, information
contained therein or information obtained in the
course of the audit, to the law enforcement agencies
(Sec. 13).

(d) The exceptions in the RTI
Act would be sufficient for such a
denial, where applicable.




2. RECENT HISTORY

In the recent past, the Auditor General’s Department has revealed several accounting deficiencies and
management inefficiencies through their reports. However, since the Department does not have any
authority to enforce its recommendations, whether the advice given is taken in to account depends
primarily on the will of Parliament.

An Audit law has been mooted since 2000. In his election manifesto, President Maithripala Sirisena
pledged to expedite the enactment of a law to govern and strengthen public auditing. Whilst the 19"
amendment to the Constitution in May 2015 expanded on the powers of the Auditor General, it was
not subsequently supported by a comprehensive legislative framework. Furthermore, through the
same amendment, the Audit Service Commission was established and set up later that year, with
powers and functions to be detailed in subsequent legislation [Article 153 C (2) (c)]. In the absence
of this law, the Commission has been unable to function optimally.

A Cabinet Sub Committee was appointed, comprising of Hon. Ministers Dr. Sarath Amunugama,
Rauff Hakeem, Anura Priyadarshana Yapa and Ravi Karunanayake to look into the draft Audit Bill.
They proposed amendments to the Bill in May 2016. As a response to these comments, the Auditor
General’s Department forwarded a new draft Bill to the Government (hereinafter Old Draft Bill) to
be considered. This Old Draft Bill was again deferred by Cabinet.

Another Ministerial Sub-Committee was appointed in August 2017, headed by Hon. Minister
Dr. Sarath Amunugama to evaluate the provisions of the Old Draft Bill. The suggestions by this
Committee were approved by the Cabinet and incorporated into the Bill which was gazetted on 16"
March 2018 (hereinafter gazetted Bill). The following comments are based on a comparison of the
Old Draft Bill and the gazetted Bill.

In compiling this brief it is important to recognize the Lima Principles, which are a set of guidelines
internationally recognized as founding principles, and prerequisites for the proper functioning
of Supreme Audit Institutions (SAIs) of countries. They were formulated by the International
Organization of Supreme Audit Institutions (INTOSAI) in 1977. According to INTOSAI definition
of Supreme Audit Institution [article 2 (2) of INTOSALI Statutes]’, the Auditor General’s Department
(to be renamed National Audit Office) is the Supreme Audit Institution. The Head of the Audit Office
is the Auditor General. For clarity, the Audit Service Commission is a body primarily responsible for
the appointment, promotion, transfer, disciplinary control and dismissal of the members belonging
to the Sri Lanka State Audit Service, and prepare the annual budget estimates of the National Audit
Office [Article 153 C (1) & (2) ].

1. “A Supreme Audit Institution is a public body of a state or supranational organization which, however designated, constituted
or organized, exercises, by virtue of law, or other formal action of the state or the supranational organization, the highest public
auditing function of that state or supranational organization in an independent manner, with or without jurisdictional competence.”



3. IMPROVEMENTS TO THE OLD DRAFT BILL THROUGH THE
GAZETTED BILL

a. Retention of the concept of surcharge
Itis commendable that the concept of surcharging is retained in spite of various criticism. Surcharging
simply defined is the process of requiring those who have misused public monies to refund it.

b. Appeal procedure improved

Under the gazetted Bill, a person on whom a surcharge is imposed can appeal to the Surcharge
Appeal Committee [Section 20 (1)]. The Surcharge Appeal Committee no longer has any connection
with the Audit Service Commission nor the Auditor General. The Constitutional Council appoints
its members and the Chairman [Section 21 (1)]. The appeal procedure and rules are determined by
the said Committee [Section 21 (3)]. As a result of these provisions, the independence of the appeal
procedure has been strengthened.

c. Privacy rights safeguarded in examining personal accounts

Before examining transactions or activity of any person that the Auditor General has reason to
believe to contain money belonging to an auditee entity, he shall obtain the permission of the relevant
Magistrate Court [Section 7 (1) (d)]. This ensures that a vital check is in place to preserve the privacy
rights of individuals, which was not included in the Old Draft Bill.

d. Retention of the unique budget mechanism

The Audit Service Commission prepares the budget of the Audit Office and submits to the Speaker.
The Minister of Finance is to provide the Speaker with observations on the proposed budget, and
the Speaker is to include these observations and table the proposed budget in Parliament for review
(Section 34). This method improves the financial independence of the National Audit Office
(currently Auditor General’s Department) recognized as a crucial feature under the Lima Principles
(Section 7).

4. CONCERNS IN THE GAZETTED BILL AND THE
CORRESPONDING RECOMMENDATIONS

1. Imposition of the surcharge is not sufficiently independent and fair

(a) Surcharging power is exercised by the Chief Accounting Officer when the Audit Service Commission
reports the deficiency or loss.

Surcharging power is assigned to Chief Accounting Officers [Section 19 (1) (a) & (2)]. As per the
interpretation section of the gazette Bill, Chief Accounting Officers includes the Secretary to a
Ministry, officer in charge of a department specified under Article 52 (4) of the Constitution, or an
officer in charge of any other department not supervised by a Secretary (Section 55).

It is commendable that the Auditor General was not appointed as the surcharging authority since he
is the body that conducts the audit, findings of which ultimately become the basis of the Surcharge
Certificate. The best option would have been to establish an independent surcharging authority under
the gazetted Bill. However as evident from the gazetted Bill, such a policy has not been recognized
as the governing policy.

The current provisions that empower the Chief Accounting Officers to surcharge, highlight a potential
conflict of interest and could be a roadblock in recovering money that has been lost to a state entity.
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(b) The Chief Accounting Officer is not expected to specify reasons or the basis for not surcharging or
amending, altering or varying the amounts specified by the Audit Service Commission.

The provisions in the gazetted Bill makes it mandatory for the Chief Accounting Officer to impose
the surcharge specified by the Audit Service Commission [Section 19 (2)]. However he is mandated
to offer each person in respect of whom the surcharge is to be imposed, an opportunity to make
representations [Section 19 (3) (a)]. The Chief Accounting Officer must consider these representations
when making a decision on the surcharge [Section 19 (3) (b)]. When the surcharge is imposed
the Chief Accounting Officer needs to give reasons [Section 19 (3) (e) (i)]. After considering the
representations, if the surcharge is not imposed or if the amount is amended, altered or varied, there
is no express provision necessitating the Chief Accounting Officer to record reasons and provide a
basis to the Audit Service Commission.

Since the decision to surcharge can have a significant impact on the finances of the auditee entity,
the Chief Accounting Officer must be expressly required to record reasons and the basis for not
surcharging, amending, altering or varying the amount due.

Refer heading 5 (e) below for recommended wording.

(c) When the surcharge is collected, defaulted or when an appeal is pending the Chief Accounting Officer
is not expected to notify the Audit Service Commission.

In the event that the surcharge is defaulted, it is the Audit Service Commission that initiates recovery
proceedings as per section 23. Therefore, in order for the Audit Service Commission to correctly
identify the defaulted surcharges, it is crucial that the Chief Accounting Officer notifies the Audit
Service Commission of the status of collections and/or defaults.

The Chief Accounting Officer must notify the Audit Service Commission when the surcharge is
collected, defaulted or when an appeal is pending.

Refer heading 5 (f, g) below for recommended wording.

2. Appeal procedure is incomplete

(a) The President imposes the surcharge on a Chief Accounting Officer who is responsible for causing
the deficiency or loss. The gazetted Bill is silent on the appeal procedure for the Chief Accounting
Officer.

The gazetted Bill has a lacuna with regard to the appeal procedure available to an affected Chief
Accounting Officer. Further, empowering the President to impose the surcharge on a Chief
Accounting Officer would limit his ability to challenge such decision in the same manner as would
any other affected person under the gazetted Bill, because of the unique protections afforded to the
decisions of the President.

Where the person responsible for the loss or deficiency is the Chief Accounting Officer, the Audit
Service Commission must impose the surcharge. In such instances, the Auditor General (being the
Chairman of the Audit Service Commission as per Article 153A (1) of the Constitution) must recuse
himself. The appeal process set up under the gazetted Bill must be available to Chief Accounting
Officers. The Audit Service Commission must pursue the procedures relating to surcharge and
appeal as specified under Part IV of the gazetted Bill.

Refer heading 5 (j, k, 1) below for recommended wording.
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(b) There is no explicit provision for the Audit Service Commission to appeal against a decision of the
Chief Accounting Officer to the Surcharge Appeal Committee or thereafter to the Court of Appeal.
Whilst “any person” affected by the decision of the Chief Accounting Officer or the Surcharge Appeal
Committee can appeal, the gazetted Bill does not expressly specity that the Audit Service Commission
is able to initiate an appeal. The phrase “any person” is not defined in the gazetted Bill. This is an
important power that the Audit Service Commission must have in light of the Chief Accounting
Officers’ discretion to amend, vary, or alter the surcharge. Furthermore, it is essential to provide such
an appeal mechanism in the interests of public finance management.

It is recommended that “any person” under section 20 is expressly defined to include the Audit
Service Commission.

Refer heading 5 (i) below for recommended wording.

(c) The Surcharge Appeal Committee can allow, disallow an appeal, or amend, alter or vary the decision
of the Chief Accounting Officer. There is no provision to specify reasons or the basis for the decision.
To ensure impartiality it is essential that the Surcharge Appeal Committee record reasons and the
basis for their decision.

Refer heading 5 (h) below for recommended wording.

3. Auditor General’s power of investigation is curtailed.

(a) The person called to appear before the Auditor General can nominate another to appear on his
behalf.

The Auditor General has the authority to call persons for the purpose of obtaining information
and documents [Section 7 (1) (b)]. Any person who is requested to appear before the Auditor
General may nominate a person to appear on their behalf if unable to comply with the request due to
unavoidable circumstances [Section 7 (4)]. This could be misused by persons who would not like to
share information and will undermine the Auditor General’s power to collect necessary information.
This provision is contrary to the Lima Principles that recognizes the necessity for a Supreme Audit
Institution to have comprehensive investigative powers (Section 10 of the Lima Principles).

The summoned person must appear before the Auditor General in person. Therefore, section 7 (4)
must be deleted or alternatively if a person is nominated, the Auditor General must concur with this
appointment.

Refer heading 5 (a) below for recommended wording.

(b) Failure to appear before the Auditor General is not an offence.

There is a conflict between the English and Sinhala versions of the Bill. In the Sinhala version it is
an offence to refuse to appear before the Auditor General when requested to do so, but it is not an
offence if a person fails to respond to such a request. In the English version both failing and refusing
to appear are not offences.

These contradictory provisions would lead to unnecessary confusions at interpretations and could
undermine the power of the Auditor General to obtain important information related to the audit.

Accordingly, failure or refusal to appear before the Auditor General [and failure or refusal to nominate
a person conversant on the subject with the concurrence of the Auditor General, depending on



whether the provision to nominate is retained or not] when requested to do so must be made offences.

Refer heading 5(p) below for recommended wording.

4. The right to information is curtailed

The gazetted Bill proposes to create a separate non-disclosure regime that restricts the Right to
Information. The regime created by Article 14A of the Constitution and the RTIT Act must not be
derogated from, by way of subsequent legislation.

(a) It is an offence for the members of the Audit Service Commission or any person appointed to any
office under the Act to disclose any information received by him in the performance of his duties.

Section 9 (1) forms a separate bar to the disclosure of information, which is not covered under article
14A of the Constitution or section 5 (1) of the RTI Act that details the instances that disclosure of
information can be limited. This violates the right to information and therefore needs to be deleted.

(b) Information cannot be disclosed until consent is obtained by the relevant person and the report or
statement containing such information is presented in parliament.

The only permissible exceptions to RTT are listed in Article 14A (2) of the Constitution given effect
to by section 5 (1) of the RTT Act. Section 9 (1) (b) imposes an additional condition of not disclosing
information until the Auditor General’s report has been presented in Parliament. The RTI law
contains no provision to cover such an instance.

Therefore, section 9 (1) needs to be deleted.

(c) Oath of Secrecy in Schedule to section 9 (c) continues the obligation to abide by the secrecy provision
in relation to information relating to the reports which are presented in Parliament.

The Oath states the following:

“The obligations herein set out shall bind me during my term of office in the ......ccccccovvcceinncnnnee. *
and shall continue thereafter except in relation to any information that has come into public domain
due to no breach of my obligations hereunder”

Accordingly, the Oath only lapses in relation to ‘the report or statement prepared by the Auditor
General relating to such information has been presented in Parliament’ The information relating to
the report would be covered by the Oath, because the conditions in section 9 (1) (b) would still have
to be met to be a permissible disclosure as per the Oath, to comply with ‘any written law’ ('’ in the
Oath- “when specified under any written law, subject to section 9 (b) of the National Audit Act, No.
of 2018”), which is the RTI Act in this instant. This in effect means that the information beyond the
report or statement remains outside of the ambit of the RTI Act permanantly. Section 9 (2) of the
gazetted bill goes so far as to make it an offence to communicate such information.

The Schedule to section 9 and section 9 (2) violate the right to information recognized under the
Constitution and the RTT Act and therefore need to be deleted.



(d) As per section 13, the Auditor General is prohibited from publishing a report that has already
been presented to parliament if he has or intends to provide it, information contained therein or
information obtained in the course of the audit, to the law enforcement agencies.

The protection sought under this section for information that has already been shared with law
enforcement, is already provided for under article 14A of the Constitution and the RTI Act.
Prohibiting the Auditor General from publishing a report and/or information contained or obtained
in the course of an audit that is “intended” to be shared with the law enforcement agencies places an
undue burden on the Right to Information.

Therefore, in section 13 the restrictive phrase needs to be deleted.

Refer heading 5(c) below for recommended changes.

5. SUGGESTED AMENDED WORDINGS TO THE GAZETTED BILL

or alternatively amend adding the underlined words:

“Where any person is called, by the Auditor General or any person authorized by him, for the
purposes of paragraph (b) of subsection (1) and such person is unable to appear in person due to
unavoidable circumstances, he may nominate, with the approval of the Auditor General, a person
conversant on the subject to appear before the Auditor General or any other person authorized by
him, on that behalf”

b. Section 9 - delete




c. Section 13 - add the underlined and delete- “The Auditor General shall report to Parliament on any
audit carried out during any financial year and shall make such report pubhcly available through the
oﬂiaal website of the Nat10nal Audit Office and-shaltn ete etas—c errds—te

d. Section 19 (3) (e) (ii) - add the underlined words in the Sinhala version - “the amount to be charged
includes the deficiency or loss of the transaction, the surcharge decided and any interest percentage,

as may be determined, for any delay of payment of the said amounts exceeding two months from the
date of payment specified”

e. Section 19 (3)-add the underlined - “(f) If the representations made under paragraph (b), present
reasonable grounds that justify refraining from surcharging, or amending, altering or varying the
decision to surcharge, the Chief Accounting Officer shall record reasons and the basis for such
decision””

f. Section 19 (4) - add the underlined words - “The Chief Accounting Officer of the auditee entity shall
collect charge the amount specified under subsection (3)(e)(ii) from the person who is responsible
for the deficiency or loss who may be in-service or not in service at the time of the audit, within one
month of the date of payment as specified in the Surcharge Certificate, and notify the same to the
Audit Service Commission.”

g. Section 19 - add the underlined words - “(5) Where any sum to be charged under sections 19 (3)(e)
ii) has not been paid within the time specified, or an appeal is pending before the Surcharge Appeals
Committee under section 20(1), or in the Court of Appeal under section 20(4), the Chief Accountin

Officer shall notify the same to the Audit Service Commission.”

h. Section 20 (2) —add the underlined words— “(2) The said Surcharge Appeal Committee may-

(a) allow the appeal;
(b) amend, alter or vary the decision; or
(c) disallow the appeal.

Where a decision under this section is made, the Surcharge Appeal Committee must record reasons
and the basis for the decision.”

i. Section 20- add the underlined- “(6) For the purpose of this section — ‘any person’ shall include
the Auditor General, any other person authorized by the Auditor General or the Audit Service
Commission.”

j. Section 23 (10) -renumber and replace with underlined words — “(i) For the purpose of Part IV
of this Act, in the event the Audit Service Commission finds that the Chief Accounting Officer of
the auditee entity has caused or has been involved in causing any deficiency or loss due to fraud,
negligence, misappropriation or corruption in a transaction made contrary to any written law, the
President the Audit Service Commission shall charge the amount as referred to in subsection (3)(e)
(ii) of section 19 from the Chief Accounting Officer of the auditee entity.”

k. Section 23 (10) - add the underlined section- “(ii) When Audit Service Commission is exercising its
powers under section 23 (10) (i) above, the Auditor General shall recuse himself.”
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1. Section 23 (10) - add the underlined section - “(iii) The appeal procedure available to a person
who is responsible for the deficiency or loss under section 20 of this Act shall be available to a Chief
Accounting Officer surcharged under section 23 (10) (i)

m. Section 25- add the underlined words- “(f) report the amount of deficiency or loss and the persons
involved in that transaction to the Chief Accounting Officer of the auditee entity for the imposition
of surcharge as per section 19 (1) (a).”

n. Section 25 - add the underlined words- “(g) charge the surcharge under section 23 (10), against
the Chief Accounting Officer who is responsible for the deficiency or loss, either jointly or severally.

0. Section 26 (1) - add the underlined words — “The Chairman of the Commission shall preside at
all meetings of the Commission and, in his absence or when he recuses himself under section 23
(10) (ii), a member elected by the members present from among themselves shall preside at such
meeting.”

p- Section 42 (1) (b) - In both Sinhala and English versions add the underlined offence - “fails or

refuses to appear before the Auditor General or any person authorized by him [or refuses or fails
to nominate a person conversant on the subject as per suggested section 7 (4), to appear before the

Auditor General or any person authorized by him, when requested to do so]”

The phrase in square brackets above is to be added and retained according to the decision to delete
or maintain existing section 7 (4).
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