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Foreword

Transparency International Sri Lanka (TISL) retains a vision to build a
nation that upholds integrity by supporting the collective effort to enhance
integrity and eradicate corruption. It is our belief that this could only be
done by engaging all stakeholders in constructive dialogue to come up with
joint strategies for the eradication of corruption and the promotion of good
governance. Constructive criticism and scrutiny are essential to ensure
continuous improvement. While appreciating positive accomplishments,
the efforts captured here are an attempt to diagnose whether the regulatory
mechanism is functioning at optimum level.

As in preceding years, the Governance Report 2011 aims to stimulate
debate on governance issues that have occurred in nine sectors. Interesting
alterations were observed in the different sectors of the state system and
the Governance Report examines the impact of the regulatory mechanism
on service delivery in nine key sectors that were deemed to be of public
interest at the beginning of the year. These nine sectors were continuously
highlighted in the media in the first quarter of the year.

While the report may not be extensive, it comprises multiple chapters
that provide an overview of each of the sectors, in relation to the changes
observed in the regulatory framework within that sector. Unlike reports of the
previous years, the 2011 Report dwells on sectors that are in the discourse
of an average citizen, with special emphasis on the regulatory framework in
these sectors that the community may feel disengaged with.

The presence of an excellent regulatory structure will not only protect
consumers but also serve investors by levelling the playing field. Therefore,
it is mandatory that the above subject is introduced to the public discourse.
The report is specially designed to initiate dialogue, encourage specialists to
conduct further research and advocate for policy change. The synthesized
knowledge in the report will be the basis for future advocacy and training
by TISL.

The chapters have been compiled by internal authors, with the guidance of
experts in the nine fields discussed. They have been reviewed by an internal
editorial panel as well as external subject experts to ensure a high standard.

[ wish to thank all the authors and reviewers for the compilation of excellent
texts. I also commend the coordinating efforts of Ms. Nathasha Jayawardene
and the TISL research team for working with great diligence to ensure that
the Governance Report 2011 was compiled in time for International Anti-
Corruption Day.

Wijaya Jayatilaka
Executive Director
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Regulatory mechanisms and their impact
on service delivery

With the expansion and power of government in the modern nation state,
rules and regulations to govern the conduct of persons in positions of power
and influence have been accepted as a necessary feature. Unfettered power
and unquestioned authority can easily result in abuse to the detriment
of human well-being. Regulating government bodies implies oversight,
performance management, mutuality, audits etc.! When mechanisms are
established to ensure compliance to agreed principles of conduct, it is
necessary to examine the effectiveness of such regulatory bodies in relation
to the quality of services received by the public.

The Sri Lanka Governance Report 2011 will focus on a range of governance
issues and provide a balanced account of key incidences and emerging trends
in governance occurring in nine different sectors. These nine sectors have
been highlighted in the media continually and may be of public interest.

The selected thematic emphasis of the Governance Report 2011 is regulatory
efficacy and its impact on service delivery, with each chapter analysing a
particular sector of public interest in relation to the predominant trends in
this direction. The mechanisms that regulate the performance of a sector are
a discourse ignored by the average citizen. However, regulatory mechanisms
that are indiscernible to the public eye are set in place because regulations -
broadly understood in the sense of laws, regulations, orders and rules of all
levels of government - have a key role to play in promoting economic growth
and development. They are the tools through which market failures, as well
as equity failures, are addressed when economic growth fails to trickle down
to the poor.?

When considering Sri Lanka, it is clear that regulatory mechanisms have
been established in most of the sectors explored in the report. However,
these regulatory frameworks require proper status analysis and strategic
thinking to ensure that officials carry out the stated mandates effectively. It

1. Hood et al. 1999, James 2000, Power 1997
2. http://www.ips.Ik/publications/series/working_pap/regulatory_impact_a/regulatory_impact_a.html
accessed 1 December 2011
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is the absence of such strategic thinking and accountability that has created
a void in most sectors and led to the lack of productivity in others.

As emphasized by the author of the chapter on civil society organizations
(Sinhala), it is clear that attempts by the government as well as the key
actors themselves to organize a common regulatory mechanism have
proved to be futile. There are 20,000 non-governmental organizations
(NGOs) currently registered at the NGO Secretariat, providing about 90,000
employment opportunities with at least 400,000 people being dependent
solely on earnings from this sector.* Therefore, a regulatory mechanism to
conduct an independent review of the sector and ascertain transparency and
accountability in the processes of the key actors is crucial.

There were 9,675 National and Provincial Schools, with a total of 3,932,722
students, registered with the Ministry of Education in 2010. The chapter on
the education sector (Sinhala) emphasizes the calamity faced by the general
education system and examines the proposed Act that has been presented and
discussed in Parliament. The chapter also assesses whether the regulatory
mechanism introduced in the proposed Act would be sufficient to enhance
the integrity of the education system.

There were 1,042 hospitals in Sri Lanka in 2010, according to statistics
available on the website of the Ministry of Health. The chapter on the health
sector (Tamil) spells out the symptoms of an under-performing and mal-
functioning regulatory system and their impact on the supply of medicines
to the public. There seems to be much room for improvement for the health-
care system to reach higher levels of accomplishment.

The telecom sector is the largest contributor to government revenue from
among state entities, channelling US$ 72 mn. In the chapter on this “thriving”
sector, the authors highlight the irregularities in the regulatory framework
which may hinder long-term growth.

The manner in which the present crisis in the transport sector is ignored by
regulators, who are pre-occupied with past achievements, is emphasized in
the chapter ontransport.In2010, 84,280 passengers used bus transportation.
The concerns highlighted by the author are the absence of a national vision
and leadership and a sustainable mobility plan for the state, aggravated by
regulators who do not agree with each other and a passive consumer group
that does not demand better quality.

3. http://www.humanrights.asia/news/forwarded-news/AHRC-FAT-036-2010 accessed 2 December
2011
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The chapter on natural disasters examines the manner in which landslides
affect those in identified geographic areas. One-fifth of the population has
been identified as being vulnerable to landslides and proposed mitigation
measures appear to be severely hampered by the absence of an effective
service-delivery mechanism.

The Judicial Services Commission (JSC) chaired by the Chief Justice was
created by the 1978 Constitution to place a check on Executive interference
in the lower courts. The JSC regulates the sector both by lower court
appointments and sanction authority. The chapter on the judiciary brings
to the fore the need for change, first within the regulatory framework itself.

The author of the chapter on international aid emphasizes that while external
financing remains crucial to the development strategy, it is also important for
the policy framework in which these investments occur to ensure maximum
return for the benefit the country.

Despite multiple commitments to sustainable development and explicit
inclusion of the sustainability component within the Sustainable Tourism
Development Project, a sound strategy and well-thought out implementation
plans seem to be missing, is the factor brought out in the final chapter on
tourism. The need, therefore, is for development plans for tourism to conform
to Sri Lanka’s vision of sustainable development.

Transparency International Sri Lanka publishes the Governance Report
annually with the following objectives in mind:

1. To enrich the debate on good governance by identifying trends in
governance and areas for governance reform and generating new
insights and perspectives.

2. To engage in a discussion with decision-makers in the state on how
they can contribute to raising integrity and meeting the challenges
that corruption poses to economic growth, development and peace.

3. To be a key reference tool for activism and advocacy by providing
evidence-based information, facts and figures that support demands
for improved governance. Locally and internationally, activists need
accurate information on the ground situation to press for positive
change and transformation.
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Abstract - Civil Society Organisations

CSOs are the subject of much discussion, with debates taking a controversial
turn due to attempts by the government to control and constrict the initiatives
made by them to improve the governance structure.

What is a CSO? What is the social/political role and responsibility of civil
society in a democratic state? What is the role of various CSOs including
Community-based Organizations (CBOs) at village level, Non-governmental
Organizations (NGOs), International NGOs and Foundations set up by
politicians, with missions ranging from the promotion of democracy and
human rights to good governance to fulfilling political motives? Is there a
framework to monitor CSOs?

CSOs are monitored by The Volunteers Social Services No 31 of 1980,
amended by Act No 08 of 1998, and the Companies Act No 7 of 2007.

This chapter explores the framework of the NGO Secretariat, established to
regulate or monitor the initiatives of CSOs, while also giving voice to civil
society actors’ views on the NGO Secretariat and what needs to be done to
increase its acceptance as a key regulator among CSOs.

The need to establish a governing structure that is different to the current
one is also highlighted in this chapter.
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Abstract - The new education act

While every parent is responsible for the education of his/her child, the
government has a greater responsibility to establish a suitable institutional
framework and formulate principles to develop the education sector. A
structured /formal education system may evolve to be a success in providing
equal opportunities. However, it is questionable whether equal opportunities
are provided to all students under the present education system.

The limitations in circulars and regulations, non-implementation of
regulations and unavailability of a National Education Policy have created
avenues for corruption and injustice.

The education system is governed by a solitary Act -- the Education Ordinance
0f1939 No. 31 -- enacted over 80 years ago and its relevance to contemporary
society is debatable.

Taking these issues into consideration, new/revised education reforms
under the guidance and leadership of Professor Lakshman Jayathilake were
presented to the Education Committee in 1992. Subsequently, in 2009, the
then Education Minister Susil Premajayantha, in an effort to uplift all facets of
the education system, appointed a National Committee to propose reforms.
These reforms are currently being discussed in Parliament.

One of the main points of the Education Bill is the mitigation of corruption
in school infrastructure and bringing in regulations to ensure that mitigation
measures are successful. It also hopes to change the contemporary notion
that education is a right rather than a privilege.

The institutions and personnel who are accountable in the education system
and their responsibilities are clearly outlined in the bill which seeks to
supersede its predecessor by addressing and overcoming its inadequacies.
Consequently, the public can resort to legal action in the event of regulatory
violations.

However, if enacted as law, its success will be contingent on the prudent
actions of civil society.
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BupOsmeteniul’ L. prbu  Spuieyseieily  sLGUUTL(H  @UOBISMmLOLILTND
2 oo UL Gamewimisefled opuiabG o LubBsSsiulLg. sl GUUTL G
urismwbly GsTLjieomer wulnd oo uCum CsTammISHaTIeTEN
BERIL &ML SpUIeYs6T SHEUTH BeL60THIoN6NTGI.

16.Gpy&memied  04.11.2011 Sievim) “Spd Bimieuen L6t
17.@pjsmenied &).20. Geueilui(peSieuTaEnLen02.11.2011 Siem
18.http//www.srilankan guardian.org/2009.essentials-of-national-drug-policy-for.html
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@VEIMS LO(H G l61 s eitendlsd 1988 1D ouewi(h  W(hHHl6N
QHTLO606UT GTTEDLOWIT YT & 61T LoMmILd LO(HSHGl6U &606IUNUIGOIT 61T BEYTIT60
2 HeuTdalulL gl BdHHaaenlsd &STHT] SFETHseMer wHmID HHH6
OzTsveurentenowTenjassnen HyHBdHsgeuubihiw 19 CGueny STl ST (G L.
@z wrilsd 02 oyF stjupm Syewi(h NyHHHseEnd@Gl DImSSHHIEUD
o eitengl. seleueumm eiallanid 198860 @BHEH S euenyuisibd B6LEIND
wmHHIU Beatended (SLMC) omsbaien OsTHle0aumamsienlowmenjael @e060ms
R FLLGSTamWOWT @@m OGurmeflweomenengGumr  oiebevgk  Geumy
Oarlsvsuramienowimenjsenen@Gur LydBldHsente  CaTenighssaleame.

@VEINS  WHSHHION BaYETeNID  QHTIOeUTERIENLOWTONTH6MT  HITHL HMS
OaTLjfevomenr  (wempliuT(hsel — QHTLTLI6L yeoasielFTyensmt  BLTHSH
RasTON elFTyement GunOsTeTEnL. BFH DM UMBWITET  UIUTL (B
FHITBLHMHHMEN QeoTmIH60I(HeTeNSHl. QEIG WHGHHIN HITHLGHMNSD FLOUHSHLOM 6T
wenpLuThaemenu GombasTeiTeneomLDd.

1987 1 oewile  SLMC SF@Sw udey QFuigleTen LO(HSGl6U
OaTleveuTamIemLWTNTHEhSE BLHMS clFsalar salmsd CFuissL et
ai@l 2 nideryset weHHUTL alBBWTHwW GaFuiwiulL Fl.eTeleurml seflaid
BLIHMS IHB6T allenansHHNaITer D(DHBEIHMETOWT D606V H6uwTHTemLIL|
QurplpenpaenmaBaur @maobsalevamev.

6. Qzmsveurenienio GoGeomL LLD.

o masHw  sPETflesT gmsDd (GMOA) oD  OFTeOaTEmTENLD
alLenwly (OPA) eisiuen Gapdlw oenalsomen (pHd O Tlsdounemienio
BNIGISTRISEMTGW. eial@ild @enel  HLog| BEOLUTEINS  elenasIFHmen s
FHTHTY UTHISTUIL QUOEBIGMIOIL WenTWialenet &HTHTT @UOEISmLOLNG60T
SIV60g LUIeIBom G SHHH iemaled  CmLsTeaTenaledsnsy 6TaTLIS
GPUILSSEHSHTGHW. LOSMeVEHBIDBEIG6NMD DIMIDHEI6TEN  Fepdalleh(ehTeoD
Sevevg uewmiLTL (B alghepTannifloyser ST SpUleydGL UBHE HSTHTY
UTHISTLL  Q(DEIG CrraasHmsd UisH OFuihed Geauemi(hld LO[HSHSHI6N
mmitd ued GHTeOeUTERIEOWTONTEH6T HHIGeNH LJCHEF GQHTIev6VTamIENLD
Aflemeu OamemiGetenentiser Reneu GQFwmdmen eI ar urflu &yolomest
Qeuafuihsenenuid CETERIL FHT(GHLD.

19. ofa o Lemen GBsTewIen

| 43



IMIHGH DHSHHIN BHmsullest SemenseT wWHMID SeuDMeT Csenyeuddas
OsTeveuTaRIEN 2 _MILYSHET HEOEOMHIHET OOHMID Bineusst  ienLoLIed
srewiliLbBEeamer. Sieneuser &L HUUTL(H RUEEBISMOLINTND 2 miguimest
BgUEINS UPEIE  Bouswi(hOws  aHjurfassliubEng wHSSHIN FCHTHY
Boieuest  Bl&Hulest epevld LwesT GQUDIBUSIL 6T oMM 6UmBHUTED QBHITLIEL6UTETTENLD
FgalLmer  urtflu  @EBSHIEET gl (hSSTURIRIGMN@ILBITET gl (B0  DIH6I
SHANSHIEULTGHWD. RHHMBW (PTeuTUTL (b aHLILTETH W([HHSEI GULDEIEH 6T H6rT6wt
OQFebauTasdnEG o Lullp@miug OFHTHeoeuTamienoules  FOFF  [Bleneoulme
OaTleLaUTERTIND QIDSBEIGEMT LML FOUBSLOTE el WRIH6NGWTGLD.

UeLEMEVSHBEIBET  allfleurerr  WAIIHBEmeErT BLoHOET 66N HSHDHHDHTH
OurnIiBuDGL 2 wiflu Memeoulsd 2 6. GHHAW WL L LOHEN6VHBLDBMBIHEIT
LB (08) Supniet HenewmibaenmisEnd (i) wmHSHeuaiwsd (i) Gurs
G&BTHTIID/ Feps WHHGH OFHTLIUTE HDeNE pUleysemen CLomGsTeni(HelTemen.
SHBTHTT UTHISTI QUEBISST sLLenwoly wommid sLGUUTLG 2 milysseT
eTetlenl @UUTL SHLLHH60 @GP LIuLC (BeTenen. eTeusuTOmeilanid  @eumnied
6ihSH LVBMVGHBPHIPL BRHOFHTINe0HImMUTeT AFHwIed QUIT[HETTHTYSHHewt
seoallamy ungieTiy sLGUUTLG 2 mibysseflaieT GHUILG555 Seneailed
Camgl(h &TLL6alsbenen.”

Bmev&EeT GHTLIE6D 2011 1D yewnged a1 _smIS6T Geuefull L uedGeum
FLOLIGUBIH6N.

urflw GBS SLGHEUUTE.

BevmIena® WHIHHIN OFHTIHDMIHD SenwsuTwid 11.04.2011

uglenen  omuid  GoreirTamey  SLWT6ag  WhHGHI Blemeowimisefer
GmOUTHBMEN  HmemeubmBTH 3.5 1evellwesr pur  meur  yCshe
HenewibsNSHMEG  GUPEISLILL (HeTeng.

13.05.2011.

werdGsIWT Tl L meubHwuFTeneoullsd GHLHMBHEHSSTe  HHLILLS
Be06OTSH HTTMISHBHTE0 LD STUIDTIHET FHEIG6TT QHBIOT FLOLTHMD
Bobg HEIEBET LN6TN6NTHMET MaUSHHLFTMVHE 6i(hhaH euy Geussigul
Blen60.22.10.2011 Hlevids G y60.

eweod http//www.thinakural.com
VFHBHAINT LTI L6eJ60 L6D FLOLOUEIH6T BenemidbaLlilL (HeTenet.

eweold. www.thecolombotimes.com

20. Qamflsveuremieno QFwsvfey WOMID WSTHTHS6ME GQeusfiLBGSSLILL L G
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7. Qurgiosselet UGNy FTTUTS

sLGUUTL( @(OEBISMLOLILINET H6ioTanlds@Gw QUTSIwasafar LunIsaTiuTes)
VMmVBGL UL LBTGW.  Chrrwmefseiear o flenwseEpbsrear  UTHISTLL
Bussd WL BHOw @hs eumasuled GMULULSHHHHTEGLD.

Brrwreiseilenn o flenwosEpssrear wWoHoHeT Quids Boneue] Hm. sumuierd
Querigds Sieufsaler SHSBHIILY Bevmienad ggrend  Cuprdflwy Caens
M9s0Bsvulent Wdad UTTTL L 555 Seufll WHHSH OCHTLIUTET  &([hHHHISH6T
eimmis OsmeTeniuLalevenen. RéshbGHISH6T eaia] uebBT(HHeMed (phdlul
2 _USJENILTS UWSTUGSSUILULLFHIL ST  @SHTepe0d  W(HhHHeNe 2 HusHS
umeuenet wHMILD aIBCWITsWD OSHTLIIN SHFbal (HUumligener GUemioanlguIS TS
BOBSS. s GOUIGSDTY.

SHBUTGHI 61D%I  BILIME@E 1000 euem&WITest  LO[HHSHIGH6T GUITHIOTETIHTSH
BmpbHH Gurgkid 10000 eUHBWITEN LOHbSH UMBHET BMEGLE QFunuiul B
Hevedlwest  epumr  Qumiodwimen BB GFeomeuemt  aieTdslILBSSTDGI.>
eTeusuTOMeNamID HbHSH euemEdHemen 1000 1OTH GHemUIUG OHT(HENLOWITEIHTH
BmUNDID BbBLOYSEMS (LPEVLD LO(HHSHISEMET AleN6VBHEMEN (HMMBS (LPIQULD
6160 BHHIFGmesT.

26_sOM6IG BHHmaw allWmIsaNed SeusTallurenyre RHbhg FULSHmSB
Bpusujset GHTLII60 GeuefFFOIL(H  STLLEVTD. RHFHMBW SINHENHH6IT
wEEmeT  SifumiSHaTeurseald 2 eiener. AHCHBUTEIY — HBeued SIPlud
2 flenw HCUTEH SIBISHHHSILLTS 2 _6TeNg). 261 HEIG6M60 60 L L BIH6M60
aig@l GeueilaOsTemriLbBE DG

FUTT&HBEHID (IPle@eHTUYLD

sl GUUTL (B @upmidled Fev GHITET DiMLa|BEHD STemIL(BESIDEI. 66U
aredlamid LeLBaum LGHB6T (WG GoussnguiHLLFBIL 661 BH6 clpevld Hmid
BIen QuUDILeN OHMID &FSHTSTT UTHISTLY @QUEIEH CUTeain DIMSBISHHILD
2 wipenevenwl SiemLw gglieuTulhe@Gn. QFwelpnhsd S QFwmHUTL (HL 63T
Fgalpwl  sLGUUTL(B @uWrIsmLUIlIDsTar  Flbmehdor  Ooauhalarmet.
Wi s GUUTL(B  @UEISMLLILSS6T almaisdnams CFupubBasnE
Slueniiy  woHmid  SFFHwed SiSHHD  CauswiL LB  HWINIDLGSMmS
SIFPBFHSH60 LoHMILD LTTenausGHwsTe RHHH0 @UEIGMOLLIET (LPHEvTeIS
LIQ (LPEDMUIIT (FHLD.

21. gjeuBmsF SGHTHTT UTHSTIY DSHWMUID
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UTITEHWEID GemnEser SHasmf

uTyTEHLRTD  GHMMEHT JHBTHUNST HEOLUTRISTEIH  HbhSHTLOTOIHTHED
aSAWITFLOT 631 UBIGHST T S6rlest AUENBIn M6V LoHmILD OTLyTedt
siielpsHulmen 2 MIFCFUIMSTGL. BHBHMBU HMIEUST 2 (HEUTHBLOTISH]
3G QBT6LMTEITENLOUL 63T SUIBIGHIHIL 63T HHHATIOMET (LPHBW DFBTTIOHS
uBIGSTITHeMaET  @uoElens aflwemliugn@ CFevaTdhE CFeIhaHIaISHIL 63
Ourgl alEUbaT CoHmeusml DMLWSHIQU CHTEMIHSHN LIBISTETTTEUSTGLD.

A& TeTendH6T WwHYID FU L Wenmilay

NMDP ulsir supensenwt uTymL B iB5Ceusnen elGFLLOTS LIT6UENEITUITETH6IT
LOMILD LBIGSTTTH6T HHUTD @5 CurHw sifieleremowrs sreuiuGE s
NMDP smBurengw &Fups QuTmenmsry Bemevddg gmu wWenmule] GQFUIg
FHmouayd urissl Ff Wenw HmsHuamwssiur. Ceousmiguwl CHemeu 2 _6Teng.
@samaw  1enTule] OFHelle] UBIGUDDED MWD UBIGHSTITH6T LDSHHUND
umiseily SauIGaumlLGme oFafess QFuiww. NMDP @eo@eaurs gomis
OBTeTENSHHHBHTH BevGHeuTal GQOMPBnLUIID @eUGEUT(H LIBIGHST] (G
Bz emeuwiment aull(LpenmE6T LMMID FL L alHBEHL6T FnlguiBTe B (hHHSHBa16u0T(HLD.
FLLEIGOT  BHOSIMEEG WLLGW  WLGUUGSSIULTE  almersHmenTen
QurplpenpulemLras SI(PpOLIBHBLILIL Geusmt(BLD. LRI ST SH61T
BenL(wenpuilsd o eten  euflariLeded oifley QuOm @EUYSILET [BLHMS
a6 wHmIb FULEEeT upi Csfiba Smiug s GUUTL(H  @UDEIGSMLOLIL]
alemesSmeimas QFwpuL eufwmpbs@Gn. siMalomer alhHd CFLInSDSTH
IGHMBW 2 LSTID  SeuFwom@Gw.  Bueid  LIFmmSeT  (GDSH6NT
womid CFTledauTewmIend 2 MINISHSH6T FLL  SIHHIOMEOBET [HlHLOT6L6TTTEID
HHTILIN0  FHULGB DiHmen LeOSSHTHS Gouemt(BLo.

wepiur’ G urhpenpearw  AaleTlILIEHL 8 8 601wt @560

Wweoplur(  wLOHDIL  FHHSSHID @B 2 mFwurssiur Gsuemn(h.Gahdlw
wmmid yrhHw i  Qurmiylss (WHEW DHHS LOMHMILD FTHE0IEISHEN 6N
UTEHISTUUTSAD  D6JeUTHAD  6UDEIGHID  BMIUEIRIGET  elenaISHHEMeITH
BB TNBBLUILBLD. LOHHIHET HIMIBEHHBTET 2L aTUTHH6T LEMUILIHHEVIHSIT 6o
Wweplurl @G  Seupmiest  BLHmsd  OsTLIled  omlalliugm@Lomet
Ourmiiy eurwihgs Guripeny HHsHHwmwssiuL  Geuswi(b. (LpeDUILTH
OsTLIuUTen  FHBeusvHeMe  GouaililiuenL GFHaieno 2 miHiubHHULL Geusmi(hLd
gL WSBTeT HH6Ued OHTN60 HILU QOBHTLIUTLED (pemm  elensst Hmevtment
aBLULIPENL WIGTGLD.
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Par1_sib WHPID AlauGTefluTer- &HHateomer

sLGUUTL (B QUWEIGWmDUIET — QUEBIGHDHET  HTIEWILTS  [Hmieue
sLLemwlYs6iled  goul(heen  Hemyeysel  QFHTLIUTS 261 HHBISEMTED
GeueftiupGHsiuL.  Geusmi(BLd.HsverTule] usHflbenawimenisene LBIS6MLILL 63
Ayrhduw  susmeowemOlLSSeT 2 (heuTdaliul (B Bxhemeuwimenr o _6wTenLD
HB6UVH6T  QUTHIDEHEHHGD UBIGHSTITHEHHGWD 261 HEIG6T  euTule0ms
Bxpemauwimen BLOIYSMBHEHSBTH GeuaflliLBHFSIUL BouemiBd.  Hdaevment
PWEG sTevdHHar Capemeus@ gmu  Slalpshs Ceuiwiuld simedlss
LGS éb 6% & WIT 6111 61T 60 OeuefiuBGHsIUC(H  IPWSSTILLED  Bouewi(HLd.
OsTLyTen Spuieysel Cumlsteremiu’(h Hul BLOIYSHMBH6T H(HHHUILBSH60
2 _miIFlubGHsUUL Beusmi(Bd. FLU L e1GITSH Lo[HHHBBIHNT HemL QFLILILILL L LO(HHS]
auensH6flasr aflhuene MHMID STeOTeUSHWITET W(HbSHIH6MT alhuenet GHTLFL6e0
OeuefuBGSHSILLED  GouamiBLd. BB —Fnl (HHSTUSIHHMEGLD LO(HSHGHI6N
LUWIHFWTNTHEHBGD LOMMILD O(HESHBEIGBEHHGW LUV  HLILLOT6
OsTLIys6m Geuelliu®GeHsIuL Geuswiguigil a1 Reneu eleurdesiul’ (B SHJeysel
SrewtliLL Geuest(HLbd.

QUGTTRIS T

FlobBEOTN  QUOEISMIOLIL  FLL HLOTEIGH] SIS USSI(PS  [BIMIGUEIBRISET
SIMWLILSSE6T  LOMID  wéHE6T  GuTaimensy Gurgiomenr U6  LOMHMILD
QUEMBIGENT6Y L JHHOFIWILL CouemiBo.  FGHUTH omid GaTdleded o eiten
WwEHEHSG SPey wHmId Hwer Aywwrs GowUGHHO GFuiwliLL Gouemsi(HLD.
ouem  sL(BUUTL(H Hewsveno BuBemmigd Gurg FH60  LD(HSHBHI6UTH6N
wpmid wEHsHe uinfwureriset smsefllar sufluiler @f LGHew eupEIE
B fleusEndGen 2 6Tensd  aumsdmmed  SilalmsHmw  olel s
Quiw Geouemiho. HeVmmBUTD DGBHMEW  BFE@OT 2 (Heurdalul (B
QFwnHuBGHSILGHETent.”

Swgienenw GoibL® g 860

OuTgl WEHHS umssamen Burdwene] HmLssF CFUILD elen6sShHmentTes
Gurplupempenwt  SMpsd  CFUILH6D FoH60 @BLBIGMNID  Qeupmlsiomest
wwpfures Aurfs CeuiwluGdmgl. Currdfluy Cxens ls0Bsoule  HAnbs
BHSBISH6T LHOIL  aubupempser @midH uwesTOuLBTEeilar  CxHemeusnul
womid eHFuTylenu Wishd GFuiujbn.”

QungIpdHefer FHLUTH

BNIUETRISETTEY 2 (HeuTdslul (b oOmId  FLLEISEHHG DI
aPRIBILGLEUTE  SIeHed STHHPELWSTHED Dig| LooHBeMen FHUTL L9668
SPsfbGWw. Wepemwwmer S GUUTLH — @uomisawlyw  QUTgIdseaiet
(W wenglLesme elpUyLar GFwmpudLD.

23. MPPR 2_Leumenr Gmiysmesnmen
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(wepswwwmen SLGUUTLG  QEISMWITET 2 6T6TLSHOTEIg  Di6uJHere
aHTuUTTIYSEDEEG gom  eumasuled Wenmule| Geuiwin@Gomuies 9ig|
uEIEmLITGT GFunuTl el SiHsflsEw. yHw CFwumEpdser. SO 1gseT
woHmid &SBAT Halled Fepsld SIe0EVHI CBHTUICOAITEITTENLOWITETTHET DHEMLUITETLD
BTeIUL (B DIeUTH6T DeUSTENILTENTHEMTED Byleucimiseile LBIGHSTITSH6N
P  FLGUuelumeTssT  dgalLmer  QUITMILILGSSHETEHLOWITETTSENTHD
2 miFGFIwiuL  Geuemi(HLD.

sHoucvEBmen  Qumid 2 _flemwdsTe  HHaued  Gupd o flewn  FLLD
2 _mFwrssiu’ G GFunutu@ld  wWepLuTHS6T WLHDID Siemel QGHTLTUTest
BLAIYSMBH6T QeualiliLenL HHaTmowns BHHHe0 GCeuswi(ho. BH HHEUL
Oamfled mILU SIBSAWLTS HHSLILGBLD.

TISL  oipeia  Cxdw wpmid NyCss UEIGHSTITSHEHL 6T sL_GUuTL(b
@(LDEBIHENLOLIL 68 umflw SINIDSBTHELD Lo 616wt HEML LTINS
2 MIFUUGHSHIUSDBTE D606VH LUTHISTIUTST OMID  SUWIeVIOTe  LoHHSI
FTHAMBIBmNT QUNSHHHS UHW auflemen 2 mIFIubBHHINSDBTE ReneihS
Qwmubp. Guoebd @ssL(GUurl(h  Qummiwsnn  woseilar  almLlene

BlenmBeunmIild eTeiiLg 2 _mISHWm@GLD.
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Abstract - Regulating medical supplies in the health sector

Access to safe and affordable health care considered a basic need is assured
by various national and international mechanisms, with recognition that
robust systems of standards and regulatory mechanisms are vital. While the
World Health Organization has spearheaded the global movement for safer
and affordable health care, Sri Lanka has taken pioneering steps to ensure
that the health-care needs of its people are met.

This chapter highlights the positive features of the country’s health sector,
providing an insight into the overall framework within which it functions. A
policy framework, however, is useful if supported by programmes, guidelines
and enforceable laws.

The objectives of this chapter are to identify the scope and mandate of
different components of the regulatory system in the health sector, assess
their effectiveness while focusing on shortfalls that need strengthening and
also review the scale and operations of the supply of medicines to the public.

The National Medicinal Drug Policy (NMDP) has been adopted under which
the National Medicinal Drug Regulatory Authority (NMDRA) has been given
the mandate of regulating and assuring the quality of medicines.

Most medicines in pharmacies are imported and although importation is
regulated, the efficacy is very poor. Therefore, this chapter explores why there
is continued availability of substandard drugs and devices in the market,
despite the media highlighting this fact as well as a follow up being carried
out by the authorities on complaints. Taking into consideration affordability,
the chapter recommends the adoption of the United States Food and Drug
Administration standards until a reliable system of providing generic brands
is developed.

The role of the Sri Lanka Medical Council established in 1988 as the main
regulatory body of the medical profession and medical education is also
studied in this chapter which brings out the fact that the engagement of the
public in monitoring the regulatory system is marginal. The only civil society
organization focusing on this aspect is the People’s Movement for the Rights
of Patients.
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Telecommunication sector

Introduction

The Sri Lankan telecom sector is a key contributor to the national income
with 5.2% in 2009.! The sector has four fixed line, five mobile, fourteen
data communication and 33 external gateway operators (see Table 1). As of
December 2010, Sri Lanka had 3,578,463; 17,593,312 and 280,000 fixed-
line, mobile and broadband subscribers respectively (see Chart 1). The
further expansion of the sector is a major objective of the government, as
outlined in the Mahinda Chinthana - Vision for the Future: The development
plan set out in 2010.

Table 1: Cumulative number of licences granted under Section 17 of the
Sri Lanka Telecommunications Act No. 25 of 1991.

Category of service 2011 June
Licensed under Section 17 of the Act.

Fixed access telephone service 4
Cellular mobile phones 5
Data communications (Facility based) 6
Data communications (Non-facility based) & ISPs 8
Trunk mobile radio 2
Leased circuit providers 1
Licensed pay-phone service providers 1
External gateway operators 33
Direct-to-Home satellite broadcasting service 2
Cable TV distribution network 2
Sub total 64

SLT, Suntel, Lanka Bell and Dialog Broadband are entitled to provide pay-phone and data
services according to their licences.

Sources: Telecommunications Regulatory Commission, June 2011 statistics.
* Nathasha Jayawardene, BA University of Colombo, Integrity Promoting Officer-Manager, TISL
M. Thoriq Hamid,FK Fellow

1. Sector Performance Review, 2011, LIRNEasia.
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The Telecommunications Regulatory Commission (TRC) of Sri Lanka
regulates the telecom industry. Initially constituted as a one-man authority,
in 1996, it was changed to a multi-member commission. According to the Sri
Lanka Telecommunications (Ammended) Act No 27, of 1996 the TRC was
established to protect and promote the interests of the consumers, regulate
competition between persons engaged in commercial activities connected
with telecommunications and promote rapid, sustained development of
telecommunication facilities. The TRC reports directly to the President and is
also mandated with advising the government on fixing prices and tariffs. It is
the largest contributor to government revenue, among government entities
(see Table 2).

Table 2: Contribution to government revenue by government entities
(Rs. Millions).

2008 2009 2010 (estimated)
TRC 3,500 (US$ 31.5mn) | 3,321 (US$29.9 mn) | 8,000 (US$ 72.0 mn)
Sri Lank

Telecom 2,000 (US$ 18.0 mn) | 893 (US$ 8.0 mn) 240 (US$ 2.0 mn)
Bank of Ceylon | 1,846 (US$ 16.7 mn) | 1,346 (US$ 12.1 mn) | 2,346 (US$ 21.1 mn)

National Savings
Bank

1,560 (US$ 14.0 mn)

1,810 (US$ 16.3 mn)

1,060 (US$ 9.5 mn)

Source: Sector Performance Review, 2011, LIRNEasia.

The number of fixed line, mobile and broadband subscribers has been
steadily increasing in Sri Lanka over the years, with the subscriptions for
mobile services enjoying the highest growth rate. As of 2010, there were
an estimated 17,267,407 mobile subscribers in Sri Lanka (see Table 3).
However, this figure is misleading as mobile users often use multiple SIMs
and every single SIM does not necessarily translate into a new user. The
growth in the number of mobile subscribers can be attributed to the ease of
access to mobile services, in terms of affordability and coverage.
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Table 3: Mobile service penetration, Sri Lanka.

Year No. of mobile subscribers
2004 2,211,158

2005 3,361,775

2006 5,412,496

2007 7,983,489

2008 11,082,454

2009 14,264,442

2010 17,267,407

Source: Telecommunications Regulatory Commission, June 2011 statistics.

Chart 1: Number of fixed line, mobile and broadband subscribers in Sri

Size of population

Number of fixed line, mobile and broadband subscribers
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Broadband
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Year

Sources: Telecommunications Regulatory Commission, June 2011 statistics.
CIA World Fact Book.

52 | Transparency International Sri Lanka




Table 4: Annual cost of a 256 kilobits per second (kbps) broadband
business connection in selected South Asian countries, in US$.

Country Annual cost, 256 kbps broadband
business connection (in US$)

Bangladesh 618

Nepal 248

Sri Lanka 168

India 143

Pakistan 114

Source: Sector Performance Review, 2011, LIRNEasia.

Despite all this, incidents of mismanagement by the regulatory body have
been sporadically reported and need to be addressed for the future growth
of this sector.? The regulatory body is generally absent from the mainstream
public discourse on the telecom sector and mainly revolves around service
providers, failing to make the connection between services provided and the
regulatory body. While service seekers are often pre-occupied with issues
rising from their choice of individual operator, their concern does not go
beyond the operator, as they do not perceive the capacity of the regulatory
body to improve the quality of services in the telecom sector.

Objective and problem statement

While itis evident that there is much developmentin the telecom sector, there
are shortcomings in the regulatory mechanism that provide an environment
conducive to corruption and mismanagement. These problems are bound to
surface in the future, hindering the growth of the sector. To ensure continued
growth and quality of service, the regulatory system needs to be made more
transparent, accountable and independent.

Methodology

We have relied on the efforts of other researches, published reports and
news articles to gain an understanding of the telecom sector. Experts were
interviewed to understand the main challenges facing the telecom sector and
how these challenges relate to the regulatory mechanism.

2. http://groundviews.org/2010/01/09/the-shocking-behaviour-of-the-telecommunications-regulato-
ry-commission-of-sri-lanka/
http://www.thesundayleader.lk/2010/01/17 /the-perfect-crime/
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Findings

A regulatory mechanism, independent of undue state and private sector
influence, is imperative to protect the welfare of consumers and service
providers and ensure sustained growth of this sector. A proper regulatory
mechanism would provide an enabling environment for consumers to enjoy
quality services at affordable prices and ensure maximum revenue for service
providers and sustained growth of the sector. The Telecommunication Act
outlines this as the main purpose for the existence of the TRC.®> Regulatory
agencies are essential in a market-based economy to balance the economic
system not by merely protecting consumers but also serving investors by
levelling the playing field.*

Independence of the telecommunication regulatory system

Independence of the regulator is necessary to protect consumers from
abuse by firms with substantial market power; support investment by
protecting investors from arbitrary action by government agencies and
service suppliers; and promote economic efficiency. The independence
of the regulator is essential and has been identified by the policy-makers
themselves to some extent, as demonstrated in making a commitment to the
Regulatory Reference Paper. In 1997, Sri Lanka, the only South Asian state,
chose to commit to the Regulatory Reference Paper that is part of the Fourth
Protocol to the General Agreement on Trade in services ofthe WTO. Under this
agreement, Sri Lanka is expected to uphold the six principles of the Reference
Paper, which are: Anti-competitive practices, inter-connection, universal
service, transparency of licensing, independent regulation and fair allocation
of scarce resources.” However, in practice, in the telecommunication sector,
there are ample instances where the regulator has ceased to be independent.

The lack of transparency is apparent in the manner in which appointments
are made to the commission. The law paves the way for the minister-in-
charge of the subject to make these appointments, while the 17" Amendment
provided a framework for the scrutiny of such appointments, providing
checks and balances through the Constitutional Council. However, the 18th

3. Sri Lanka Telecommunication Act No. 25 of 1991, Section 4.

4. Regulatory Impact Assessment: A tool for better regulatory governance in Sri Lanka?
http://www.ips.lk/publications/series/working_pap/regulatory_impact_a/regulatory_impact_a.html
5. Ibid
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Amendment removed these checks and balances.® The Secretary to the
President has been appointed the Chairman of the TRC as it is directly under
the purview of the President.

The misuse of the TRC was evident when SMSs were sent to all mobile
subscribers during the Presidential Election campaign in 2010,” followed
by several messages even in 2011. In April, a message believed to be from
the President was sent to all mobile subscribers wishing them a happy and
prosperous new year, with a reminder of the handsome gift he had given
the people in advance: “A free and independent country.” Another message
was also sent to all mobile subscribers on May 17 for Vesak. This is a clear
example where the ruling party has influenced the TRC, putting its integrity
ontheline. Mediareportsindicated thatthe TRC instructed service providers
to send these SMSs. In section 4(c) of the Sri Lanka Telecommunications
(Ammended) Act, the TRC is mandated to promote the best interest of
consumers, in the absence of privacy and consumer protection laws by
ensuring that service providers respect their privacy.®

The independence of the TRC has been challenged further by the government
ownership of Sri Lanka Telecom (SLT), while it is also regulating the
operators through the TRC. The network dominance by SLT is resulting
from this blurring of the trifurcation established by the Act. The sector
may be vulnerable to anti-competitive practices as exhibited by the cross-
subsidization of Mobitel and SLT and network infrastructure dominance
by SLT.° While SLT maintains the monopoly for telecom infrastructure,
the TRC fails to regulate this monopoly by instructing operators to share
their infrastructure with each other, which would reap environmental and
economic benefits while bringing down the cost of services.

Meanwhile, another aspect causing concern is the barring of 15 websites of
media organizations in the public domain by the TRC without prior notice.'
As emphasized by an interviewee, such action is not within the mandate of
the TRC and interference by the regulator will restrict media freedom and
make it susceptible for use in political campaigning. Recently more news
web sites were blocked.™

6. Telecommunications (Amended )Act No. 27 of 1996 Section 3(1)

7. The Shocking Behaviour of the Telecommunications Regulatory Commission of Sri Lanka-
Groundviews, 2010/1/9
http://groundviews.org/2010/01/09/the-shocking-behaviour-of-the-telecommunications-regulatory-
commission-of-sri-lanka/ accessed 6 October 2011

8. http://www.icta.lk/pdf/Article_IMPACT-ofRecentITLegislationBASLFINALrevised.pdf accessed 14
December 2011

9. ICT Sector Performance Review for Sri Lanka (to be validated), April 2011 by the Institute of Policy
Studies

10. Interview with Mr. C. Maliyadde, Colombo, 9 November 2011

11. http://www.sundayobserver.lk/2011/12 /04 /pol04.asp accessed 14 December 2011
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Transparency in the regulatory commission

According to Fitch Ratings, Sri Lanka has the highest regulatory risk score of
6.5 in the South and Southeast Asian regions.'? Such instances signal weak
regulatory practice to both the domestic and international community. Fitch
Ratings are done through a sampling of best practices in the telecom sector,
the collection of operational risks, the use of key risk indicators derived from
aggregated internal data and assigned threshold values.

Experts have observed an apparent lack of transparency in spectrum
management and the issuing of frequencies for radio and TV stations by
the TRC.23 The electro-magnetic spectrum often referred to as the invisible
wealth of nations!* and conventional broadcasting rely on the fair, equitable
and sound management of the common property resource.

Presently, the issuance of licences is more an abuse of power by the TRC
than one of effective regulation. The law does not provide for a reason to be
given by the minister for issuing or refusing radio licences. As a result a black
market that functions at secondary level exists and it was also highlighted by
one of the interviewees. In fact, all governments that have been in power so
far have allowed spectrum mismanagement.' In countries such as Indonesia
and Thailand, belated rationalizing of spectrum has been attempted and
some frequencies reallocated to various operators. Sri Lanka could address
the issues of spectrum mismanagement by opting for spectrum re-farming
after switching from analog to digital spectrum and ensuring that the analog
era is not carried over to the digital era.'

12. http://www.itpro.lk/node/8253 accessed 13 September 2011

13. Interview with Mr. Nalaka Gunawardene, Colombo, 12 September 2011

14. “ SOS: Save our spectrum for media freedom!” by Mr. Nalaka Gunawardene

15. Interview with Mr. Nalaka Gunawardene, Colombo, 12 September 2011

16. Ibid, http://www.ictregulationtoolkit.org/en/PracticeNote.aspx?id=2320 accessed 14 December
2011
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Conclusion & recommendations

The liberalization of the telecom sector has enabled consumers to access a
variety of services at affordable prices. This sector, which is thriving, is also a
major contributor to government revenue. However, it should be noted that
as a sector which has potential to see greater development, the issues that
hinder growth need to be addressed.

The independence of the TRC needs to be maintained and respected by both
the operators and the government. As it is now, the regulatory commission
itself is susceptible to state capture and has been used for various political
campaigns. The telecommunication sector is also directly connected to
media freedom and the state’s attempts to influence it amount to restricting
media freedom. The TRC as a facilitator and regulator needs to keep the best
interests of the investors and consumers in mind.

For media:

¢ Going hand-in-hand with the first recommendation, media scrutiny
of this sector needs to increase. The mainstream media hardly covers
the telecom sector and even when it does, it is limited to reporting
specific events or is too technical in nature. To promote reforms in
this sector, the role of the media is important. Insiders indicate that
there is a wealth of information, scandals and acts of mismanagement
- many potential stories for journalists - that need to be brought to
the attention of the public. The point of this exercise is not to create a
scandal but prompt positive change in the sector.

For TRC:
¢ The role of the TRC needs to be made more visible to bring it to
the mainstream discourse around the telecommunication sector. A
greater understanding of the TRC'’s role, function and responsibility
by the wider public would create greater demand for a more
transparent and accountable body.

¢ The TRC should make public its reason for awarding or refusing
licences for frequencies. This would increase public confidence in the
integrity of the system and keep at bay allegations against the TRC,
while improving investor-confidence in the system.

e The TRC should encourage infrastructure sharing to avoid
certain operators from having a monopoly, thus minimizing the
environmental hazards and waste of monetary resources.
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Governing transportation:
The case of road transportation in Sri Lanka

Introduction

The origins of a formal, motorized public transport system in Sri Lanka
began in 1907 with a bus which could accommodate five passengers.!
Since then the sector has expanded into a complex system of varied modes
of transportation, multiple regulators and a combination of individual and
state owners struggling to provide a quality service to the public.

The National Transport Policy developed in 2009 defines national
transportation as “all transportation facilities and organizations, including
infrastructure (roads, railway, terminals, ports and airports), vehicles (road
vehicles, railway motive power and rolling stock, aircraft and ships) and
the maintenance and operation of these within the national boundaries
of Sri Lanka”? Transportation in Sri Lanka includes road and non-road
transportation which is intimately linked to the daily lifestyles and livelihoods
of millions as well as the infrastructure essential for an efficient transport
service.

At present, there is an operational fleet of approximately a million vehicles?
which amounts to a per capita mobility of more than 3,500Km per annum,*
which is overwhelmingly high for a country such as Sri Lanka. Motorcycles,
three-wheelers and private vehicles constitute the majority of the fleet even
though the passenger Km incurred by different modes of transportation
bear witness to another reality (see Table 1&2). In spite of the increased
use of private vehicles in recent years, there is still a very high dependence
on public transportation to fulfil the requirements of the daily commuter.
In certain areas public transportation is the only form of transportation for
goods and passengers.

* Sashee de Mel, BA (Hons.) (University of Colombo), Integrity Promoting Officer- Manager, TISL

1. Amal S. Kumarage and M.D.R.P. Jayaratne. “Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka.” Research in Transportation Economics 2008: page 109

2. Sri Lanka, Ministry of Transport, Draft National Policy on Transport in Sri Lanka (Colombo: National
Transport Commission, 2008) page 4

3. Amal S. Kumarage, personal interview. 10 August 2011.

4. Amal S. Kumarage and M.D.R.P. Jayaratne. “Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka.” Research in Transportation Economics 2008: page 109
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Table 1: Passenger km in Sri Lanka - 2007

Mode of transportation Passenger km (million) Percentage
Bus 46,396 61%
Private vehicles 18,536 24.4%
Railway 4,767 6.3%
Para transit 4,492 5.9%
Goods/land vehicles 1,839 2.4%
Total 76,031 100%

Source: Review of Sri Lanka Transport Sector.’

Table 2: Vehicle population in Sri Lanka
Class of vehicle 2005 2006 2007 2008 2009 2010
Motor cars 311,030 338,608 361,211 381,448 387,210 410,282
Motor tricycles 254,193 318,659 361,727 406,531 443,895 529,543
Motorcycles 1,265,514 | 1,422,140 | 1,604,648 | 1,760,600 | 1,896,021 | 2,100,832
Buses 73,887 77,233 79,870 81,050 81,789 84,280
Dual purpose vehicles | 180,942 188,187 193,380 196,236 197,516 209,228
Lorries 223,740 244,176 262,584 276,622 284,847 296,692
Land vehicles - tractors | 180,940 199,980 221,326 245,683 259,634 276,997
Land Vehicles - trailers 37,134 38,919 41,048 42,823 44,156 46,457
Total 2,527,380 | 2,827,902 | 3,125,794 | 3,390,993 | 3,595,068 | 3,954,311

Source: National Transport Statistics 2010.°

5. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 10
6. Sri Lanka, National Transport Commission, National Transport Statistics 2010 (Colombo: National
Transport Commission, 2011) page 17
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The National Transport Policy of Sri Lanka recognizes that land
transportation,” of which 93% is road transportation, provides “access to
basic (human) needs such as to places of employment, markets and public
services”? making modes of land transportation an essential service to the
public. Seventy-three per cent of the total motorized commuters utilize
the public transportation system, of whom 68% travel by bus.’ In fact, bus
transportation has been the ‘backbone’ of the transport service since its
commencement over a hundred years ago. However, hundred years have
not been sufficient to raise the quality of the service to international or even
acceptable standards.

Objective

The objective of this chapter is to discuss the governance landscape of the
bus transportation sector emphasizing its impact on the service provided.
The chapter will look at the history of policy development, recurring quality
control issues and regulatory bodies responsible for the governance of the
sector; highlighting its issues as well as best practices.

Methodology

The content of this chapter is based on secondary literary sources and the
information collated has been substantiated by structured and unstructured
interviews of two experts on the transport sector in Sri Lanka.

The regulatory development of the bus transportation sector can be divided
into three main stages (excluding the present stage) based on ownership,
management and regulatory structures.*®

7. Sri Lanka, National Transport Commission, National Transport Statistics 2010 (Colombo: National
Transport Commission, 2011) page 8

8. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 139

9. Sri Lanka, National Transport Commission, National Transport Statistics 2010 (Colombo: National
Transport Commission, 2011) page 16

10. Amal S. Kumarage and M.D.R.P. Jayaratne. “Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka.” Research in Transportation Economics 2008: page 109
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1. The initial years of bus transportation from 1907 to 1938 can be
described as a period without any substantial regulations and “cut-
throat”! competition between individual operators. Any regulations
introduced during this period focused on revenue earning and not
quality assurance of the service.

2. Private monopoly in the sector continued from 1939 to 1957 but with
more regulations. New regulations included the enactment of a law,
restriction of route licences and revision of bus fares. For the first
time, bus transportation was recognized as “a public utility where
service should be the guiding motive rather than profit”. 1?

3. The governance landscape of the sector completely changed between
1958 and 1978 due to the nationalization of bus services. Under
the Central Transport Board (CTB) the bus service flourished to
be a competent and professional set up and was known as “one of
the largest publicly owned bus transport organizations by 1978”13
However, it was also during this period that bus transportation
transformed into a political tool and a welfare-oriented service which
led it, ultimately, to become an unprofitable sector.

During the first three stages of its evolution, policy-makers looked at solving
the most pertinent issues at the time rather than building on a sustainable,
national policy for bus transportation. The nature of the regulations
reflects the political atmosphere of the country rather than the needs of the
commuters. This chapter will next look at the present situation to find out
whether this trend has continued or changed for the better.

Present status of bus transportation

The government that came into power in 1977, once again allowed private
bus operators, creating a mixed competition system, i.e. a system where both
private and public buses operate. Before long, private bus operators began to
dominate the sector, reducing the operational fleet of the state-run Sri Lanka

11. Amal S. Kumarage and M.D.R.P. Jayaratne, “Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka”. Research in Transportation Economics 2008: page 110
12. Amal S. Kumarage and M.D.R.P. Jayaratne. “Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka.” Research in Transportation Economics 2008: page110
13. Amal S. Kumarage and M.D.R.P. Jayaratne.“Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka,” Research in Transportation Economics 2008: page 111
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Transport Board (SLTB), established in 2005, to 8,403 by 2010 as opposed to
the 19,805 private buses operating for the same period.'*

The unplanned and rapid inclusion of a large number of untrained individuals
to the bus service without adequate regulations in place is considered the
major cause behind the decline in the quality of service. Ad hoc regulatory
changes do not facilitate a national vision for an effective, efficient and
quality bus service. Studies state “their limited technical know-how and lack
of management experience, contributed to low vehicle utilization, high cost
of operations, loss of revenue, (and) high accident rates”.!> Moreover, private
bus drivers and conductors engage in “anti-social activities such as speeding,
overloading, rough handling of passengers, lingering at bus halts, not
departing till bus is full (and) obstructing traffic”.!® According to the Director,
Operating & Service Monitoring at the National Transport Commission
(NTC), HW. Wipulasena there are about 19,500 private bus owners in Sri
Lanka at present and managing such a large number of individuals is one of
the biggest challenges that the NTC is facing at the moment.'”

The quality of state-run buses too has deteriorated. The SLTB was formed to
replace the CTB, the Sri Lanka Central Transport Board and Regional Boards,
the Peoplized Transport Service and the Regional Transport Companies.
It has not been the leader that the CTB was during the first decade of its
operations. The SLTB is mandated to “provide an efficient passenger service
by bus throughout the country, while operating with the private sector
under regulated market conditions”,'® but they have been unable to become
a worthy competitor to private buses. The SLTB has failed to become an
exemplary model of service to private bus owners and operators and has not
established the benchmark that is expected of it. Furthermore, it continues
to operate at a financial loss even though it has gained ground since the late
1970s. This is partly due to the inefficiencies of the management and the
excess staff of the SLTB.'® Of the 35,000 workforce that operated within the
SLTB in 2008, 8,000 were deemed to be excessive.?’

14. Sri Lanka, National Transport Commission, National Transport Statistics 2010 (Colombo: National
Transport Commission, 2011) page 39

15. Amal S. Kumarage and M.D.R.P. Jayaratne. “Lessons in ownership, regulation and management from
100 years of bus transport in Sri Lanka.” Research in Transportation Economics 2008: page 112

16. Ibid

17. H. W. Wipulasena, personal interview, 29 Aug. 2011.

18. Sri Lanka, Ministry of Transport, Draft National Policy on Transport in Sri Lanka (Colombo: National
Transport Commission, 2008) page 7

19. Amal S. Kumarage. Review of Sri Lanka Transport Sector (2010) page 71

20. Ibid
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Recurring quality control issues

The absence of a sound regulatory system to monitor all bus operators has
had a detrimental impact on the quality of service provided to the general
public. In the ‘Review of Sri Lanka Transport Sector, Professor Amal S.
Kumarage identifies the following as some of the recurring quality control
issues of the sector and the problems it will lead to.?*

Quality of buses:

The quality of the buses has deteriorated in recent years. Buses are neither
reliable nor comfortable; they do not adhere to timetables and the conduct of
the bus drivers and conductors is much to be desired. The absence in quality
has resulted in passengers leaving the bus transport service and opting to
use private vehicles. Prof. Kumarage claims that Sri Lanka is losing about 1%
of its bus passengers every year.2? This has led to massive traffic congestion
especially in urban areas and will continue to adversely affect the mobility
of the people in years to come, if not addressed soon. It is estimated that the
public loses 1-2% of speed every year due to increasing road congestion and
the cost of congestion in the Western Province alone is a staggering Rs. 40
million per annum.?

Safety:

The safety of bus transportation is another issue pertaining to the sector. The
lack of adherence to road rules and the deteriorating conditions of the buses
have put the lives of the general public at great risk. It is estimated that bus-
related accidents claim over 300 lives every year.?*

Lack of modernization:

The delays in modernization and the absence of technology are highlighted
as an “outstanding deficiency” in the bus transportation sector. The report
states that there is “hardly any use of modern ICT based applications or
computer-based applications in planning, operations or public information
dissemination”. Unlike in the railway sector, bus passengers are unable to
obtain information about bus routes and timetables through SMS alerts via
the Government Information Centre.

21. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) pages 71-75.
22.Amal S. Kumarage, personal interview, 10 Aug. 2011.

23. Ibid

24. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 73
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Bus terminals:

Substandard bus terminals and stops have been identified as yet another
quality issue. Terminals should provide shelter and basic facilities such as
washrooms and refreshments. Instead, they have become poorly-designed
commercial spaces with no facilities and depend on revenue from buses for
their development.

No professionalism:

Finally, the lack of professionalism in the entire sector can be named as one
of the fundamental issues that has a negative impact on the quality of service
provided to the general public. Bus operators do not require managerial or
technical training or experience to obtain route permits and the regulations
have minimum provisions towards the development of professionalism
among the existing cadre. Drivers and conductors are known for their use
of foul language, rude comments and careless attitudes towards passengers.
Moreover, the lack of professionalism extends beyond the bus operators to
administrative staff who also lack the required qualifications; “most....do not
have staff that is qualified in transport operations, planning, regulation or
enforcement”.?

Who is responsible?

A study of the National Transport Policy of Sri Lanka reveals the complex yet
comprehensive structure in place to govern bus transportation. The Ministry
of Transport is responsible for policy formulation for the entire transport
sector and plays an overall supervisory role over all modes of transportation.
Table 3 has a list of the different institutions that come under the ministry
and their role in the sector.

25. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 74
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Table 3: Administrative institutions of the transport sector

Institutions Responsibilities

Departments: * Registration and licensing of vehicles.
¢ Department of Motor Traffic (DMT) » Issue of driving licences

o Sri Lanka Railway (SLR) » Passenger and freight transport by rail
Statutory bodies:

 Public road transport service

+ Sri Lanka Transport Board (SLTB)  Regulate private omnibus transport

¢ National Transport Commission (NTC)

Public enterprises: o Examine the physical and psychological
» National Transport Medical Institute fitness of applicants prior to issuing driving
(NTMID) licences for heavy vehicles.

Source: Ministry of Transport.?®

The NTC which was set up in 1991 is considered the national regulator of bus
transportation. Its main function is to “advise the government on the national
policy relating to passenger transport services by omnibuses”.?” The National
Transport Policy details the “interventions of government in ensuring that
existing and potential mobility needs within the country for passengers and
goods transport are satisfied safely, cost-effectively and causing least impact
on the environment and resources”.??

Other than for the national-level regulators, Sri Lanka also has a network
of regional-level regulators for bus transportation. Regulatory power was
given to Provincial Councils (PCs) through the 13" Amendment to the
Constitution in 1989 which allows them to regulate passenger and goods road
transportation services by motor vehicles and provision of road transport
services within the province.?’ Provincial Councils can also make statutes
relevant to regulations provided that they are in line with the national policy
of the country. These functions are carried out by the following agencies in
each province.*

e Provincial road development agencies
¢ Provincial road passenger transport agencies
¢ Provincial Commissioners of Motor Traffic

26 Ministry of Transport Sri Lanka, 14 Sep. 2011 <http://www.transport.gov.lk/web/index.
php?option=com_content&view=article&id=92&Itemid=93&lang=en>

27. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 89

28. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 139

29. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 28

30. Ibid
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The large number of actors in the regulatory structure has often led to
disagreements and confusion. It is said that “the different interpretation by
some provincial authorities of the powers devolved by the 13" Amendment
to the Constitution has led to difficulties in enforcing regulatory regimes
across provinces such as the national policy on implementation of integrated
timetables, formation of management companies of private bus operators”.3!
It is typically a case of “too many cooks”.

It is important to note that at the national level, the NTC is aware of its
shortcomings and admits that as a regulator it is not at all satisfied with the
present quality of bus transportation. Senior officials of the NTC shared some
of the steps taken in recent years to address quality control issues.

The NTC has launched a ‘Quality Assurance Programme’ to “benchmark
quality of buses and to improve them periodically”®*? under which inter-
provincial buses are physically checked on certain quality criteria. Eg: The
space between seats and whether the bus has the required specification
to operate as a public transportation provider. It also checks the quality of
the air-conditioning in A/C buses annually and whether the destination
boards are displayed properly. In recent years, private operators have been
provided electronic ticketing machines even though the practical use of
these machines remains debatable. The NTC also provides bus drivers and
conductors with capacity development before issuing them identity cards.
The NTC website (http://www.ntc.gov.lk/sub_pgs/operator.html) has more
information on the rules and regulations applicable to bus operators and the
required standard of service.

An important mechanism that has been introduced by the NTC to improve
the quality of service is the ‘public complaint mechanism’ Launched in
2005, any bus passenger can lodge a complaint with the NTC about the
behaviour, driving, overloading or any other wrong-doing of the bus
driver or the conductor. The NTC will carry out an investigation of all
completed complaints and promises to respond to the complaint within a
week. Punishments for those who are found guilty vary from warnings to
cancellation of their registration to training workshops that will help them to
rectify their mistakes. However, the NTC claims that the public is hesitant to
make complaints and is not adequately aware of the complaint mechanism in
spite of constant advertising on television and in newspapers.

31. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 91
32. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 72
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Tables 4 and 5 illustrate the efficiency of dealing with complaints and the
nature of the complaints received from the public by the NTC. It is heartening
that the NTC displays a good record for responding. User satisfaction
and obtaining consumer feedback are considered a primary task of the
regulators.®* The NTC should be commended for this best practice and
encouraged to continue by providing it with the resources needed.

Table 4: Received complaints vs. finished complaints in 2011 (January
- July)

Title

Jan

Feb
March
April
May
June
July
Total

No of complaints received | 389 | 342 475 465 | 442 | 473 | 539 | 3,125

No of complaints finished | 385 336 460 454 | 422 | 425 | 401 2,883

Percentage 99% | 98% | 97% | 98% | 95% | 89% | 74% 92%

Source: National Transport Commission.

Table 5: Total number of public complaints received in 2010 - according
to the nature of the offence

Description No of complaints received Percentage
Overcharging & non-refund of balance 988 45%
Discourtesy towards passengers 303 14%
Violation of approved timetable 79 4%
Failure to keep the bus mechanically fit 119 5%
& not maintaining sufficient level of A/C

Not operating on authorized routes 162 7%
S;;gillé% %zils&e&grers in excess of the 228 10%
Not issuing formalized tickets 197 9%
Other minor offences 123 6%
Total 2,199 100%

Source: National Transport Commission.

33. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 146
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Conclusion & recommendations

Sri Lanka is known for boasting about its past greatness and ignoring its
present crises. The island had “one of Asia’s best transport systems up to the
1960s”3* but faces many challenges today. In conclusion, the following can
be identified as some key areas of concern in the bus transportation service.

¢ The absence of a national vision and leadership

¢ Sustainable mobility plan for the country

¢ A network of regulators that does not agree with each other

e A passive consumer group that does not demand for better quality

The National Transport Policy contains many valuable recommendations
and initiatives that could address most of these concerns and bring about
tangible progress to this sector. An example is the formation of bus companies
to reduce individual operators, school bus services to encourage children
to use public transportation, a Gami Saeriya programme which has as its
priority bus services to rural areas and a resource development scheme for
bus crews which will offer them job security as well as develop their capacity
to provide a better quality service.

Recommendations to the regulatory bodies:
¢ A commitment to implement the national policy. It is time to focus on
long-term progress than short-term gain.
e Further develop and inform the public about feedback mechanisms
and grievance redress systems to keep the public engaged.
¢ Work towards enhancing the professionalism of bus operators to
ensure better service standards.

Recommendations to the public:

The non-involvement of the public in the development of the bus
transportation service has contributed to a lapse in quality. The fact that the
passengers do not feel a responsibility towards its growth and do not hold the
relevant authorities accountable will only make matters worse. Therefore, it
is recommended that the public:

¢ Demand accountability and better standards from regulators.
¢ Use the provisions available such as the complaints mechanism to
address quality issues of service.

34. Amal S. Kumarage, Review of Sri Lanka Transport Sector (2010) page 73
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The bus service is fundamental to the efficient mobility of the public as well
as the effective functioning of the country. It is time to take responsibility
for past mistakes and implement existing regulations to become a credible,
quality transport service in the world once again.
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Disaster risk reduction amidst increased
vulnerability to landslides

Introduction

The environmental landscape in Sri Lanka has altered drastically in the
past two decades with a marked increase in extreme weather conditions
contributing to greater vulnerability to disasters.! The slow onset of natural
disasters of yesteryear is now replaced by a dramatic increase in the
frequency of disasters with a devastating impact.?

Disasters such as droughts, floods and landslides at a higher frequency,
variable and unpredictable rainfall, rising sea levels and higher temperatures
collectively contribute to Sri Lanka’s risk profile.?

Problem statement

This chapter will examine how Sri Lanka’s environmental and disaster
management regulatory mechanisms contribute to disaster risk reduction
amid growing concerns of multiple impacts of climate variability* and
identify areas that require improvement to ensure disaster resilience and
human safety.

Methodology

The methology included interviews with relevant government officials,
affected individuals, experts, desk research and online research.

* Dilrukshi Handunetti, Attorney-at-Law, Integrity Promoting Officer - Senior Manager, TISL

1. http://weleftmarks.wordpress.com/2011/03/01/2010-the-second-warmest-year-on-record/

2. http://bobmckerrow.blogspot.com/2011/01/floods-and-landslides-in-sri-lanka-2011.html

3. http://www.ldeo.columbia.edu/chrr/research/profiles/pdfs/srilanka_profile1.pdf

4. Climate variability refers to fluctuations in the climate system that can be observed in the short to
medium term and occurs on a smaller scale in specific geographical regions. This includes extreme
weather events such as cyclones, floods, droughts and other hazards caused by weather phenomena. In
contrast, climate change refers to persistent long-term changes (decades or longer) in global oceanic
and atmospheric systems, such as sea level rise or increasing temperatures.
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Findings

Broadly looking at the state’s focus on national planning and implementation
to prevent disaster risks through the relevant regulatory bodies, this chapter
will also specifically focus on a 2011 initiative by the National Building
Research Organization (NBRO) to mitigate the impact of landslides through
regulation in areas identified as ‘highly vulnerable’ with a population of four
million. Further, it seeks to establish that effective implementation of a new
regulatory mechanism relies heavily on the institutional framework and its
capacity, both human and financial.

| Source: Bandnis Entwicklung Hilft {worldrizk reportcom) @ |

Source: World Risk Index of Vulnerability to Natural Disasters 2011.

In September 2011, the World Risk Index (WRI) identified Sri Lanka as
facing high risks in terms of natural disasters® and noted with concern
statistics that reflect the multiplication of disaster-affected populations.
WRI also stressed the need for short and long-term interventions to reduce
the vulnerability of communities, susceptibility of a society and ecosystems
and most importantly the capacity to cope. The latter takes into account the
status of governance, disaster preparedness, adaptation and early warning
systems in specific countries.

5. http://ihrrblog.org/2011/09/26/2011-un-world-risk-index/
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Though affected by cyclones, droughts, floods and tsunamis, the primary
hazard affecting Sri Lanka is floods, ranking in high deciles when weighted by
both mortality rates and the Gross Domestic Product (GDP). Cyclones which
affect the northern region have a moderate to minor risk when weighted by
mortality.®

With a marked increase in the numbers affected by disasters, government
agencies were, by sheer necessity, required to adopt a multi-pronged
approach to disaster reduction in Sri Lanka. About 16 key ministries and
several government departments work collectively now to ensure impact
reduction.

Sector regulatory mechanism

For over three decades, the key line ministry in this arena has been the
Ministry of Environment and its implementing agencies. The regulatory
mechanism of the sector is developed through a body of environmental laws
and regulations.” Of the six implementing organizations coming under the
purview of the ministry, the Central Environmental Authority (CEA) and the
Climate Change Secretariat (CCS) perform vital functions in disaster risk
reduction.

The CEA was established in August 1981 under the National Environmental
Act No. 47 of 1980 and given wider regulatory powers under the National
Environment (Amendment) Acts No. 56 of 1988 and No. 53 of 2000. The
Ministry of Environment and Natural Resources which was established in
December 2001 was mandated to integrate environmental considerations in
the development process.

The CCS established under the Ministry of Environment developed a National
Climate Change Adaptation Strategy (NCCAS) for 2011-2016® in 2010 and
an Information, Education and Communications Strategy (IECS) for Climate
Change Adaptation® which highlights the role of the state in mainstreaming
adaptation into society through policies, laws and regulations and engaging
state sector institutions.

6. The Earth Institute at Columbia University accessed at http://www.ldeo.columbia.edu/chrr/
research/profiles/pdfs/srilanka_profile1l.pdf

7. http://www.environmentmin.gov.lk/legislations.htm

8. http://www.climatechange.lk/adaptation/Files/Strategy_Booklet-Final_for_Print Low_res%281%29.
pdf

9. http://www.climatechange.lk/adaptation/Files/IEC_Strategy.pdf
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The other relevant state arm is the Ministry of Disaster Management. In
2006, with the government creating the portfolio of Disaster Management
and Human Rights, this ministry was required to plan and implement
policies on mitigation and prevention of disasters'® in addition to creating
a realistic approach to responses and recovery. It was also tasked with
formulating Sri Lanka’s first-ever National Disaster Management Plan based
on National Policy!* while implementing agencies were streamlined under
the provisions of the Disaster Management Act No. 13 of 2005.

Following the December 2004 Indian Ocean tsunami, a road map for
disaster risk management was developed, entitled ‘Towards a Safer
Sri Lanka (2005). 12

Both the Meteorological department and the NBRO are key players in
the disaster-reduction initiatives. The Department is required to gather
data, provide scientific analysis and forecasts, issue warnings and offer
climatological services, while the NBRO, established in 1984, is emerging
as a technical service provider mandated to create a disaster-free safe
environment. The NBRO'’s key functions include research on environmental
science, study of landslides and related geo-hazards, human settlement
planning, engineering project management, geo-technical engineering and
building materials engineering. Following the establishment of the Ministry
of Disaster Management and Human Rights, the NBRO was brought under
it in January 2007 and its objectives revised to cater to the identified main
objective of disaster risk reduction. Today, the NBRO functions as the research
arm of the ministry.

Ministry of Environment: Implementing agencies
e Department of Forest Conservation (DFC)
¢ (Central Environmental Authority (CEA)
e Marine Pollution Prevention Authority (MPPA)
¢ Geological Survey and Mines Bureau (GSMB)
¢ State Timber Corporation (STC)
e Sri Lanka Wildlife Trust (SLWT)
¢ (Climate Change Secretariat (CCS)

10. http://www.adrc.asia/documents/dm_information/srilanka_plan02.pdf
11. http://saarc-sdmc.nic.in/pdf/srilanka/file7.pdf
12. http://www.adrc.asia/documents/dm_information/srilanka_plan01.pdf
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Ministry of Disaster Management: Implementing agencies
e Department of Meteorology (DoM)
e National Building Research Organization (NBRO)
e Disaster Management Centre (DMC)
e National Disaster Relief Services Centre (NDRSC)

Rain, floods and landslides

Sri Lanka experienced the heaviest rainfall in 100 years between December
2010 and February 2011.'* Torrential rains caused intense flooding and
landslides throughout the country. At the height of the floods in January,
the Disaster Management Centre (DMC) reported an unprecedented flood-
affected 1,055,262 people (283,667 families).!* This also drew the point
home that not only the frequency of disasters but also the populations
affected were on the rise.

The number of districts affected by landslides has also increased in the
past three years,'® making it an emergency concern to introduce far-sighted
and impact-driven disaster mitigation and management measures (both
human-induced and natural) together with effective relief disbursement
mechanisms/structures. Though not yet the biggest concern in the area of
disaster vulnerability, landslides are increasing in the country and disaster
risk mitigation authorities have predicted that they will be the ‘national
concern of the next decade’'®

NBRO’s R.M.S. Bandara who heads the Landslide Studies and Services
Division emphasizes the need to have a strict regulatory mechanism that will
help minimize man-made disasters, while stressing the human contribution
to landslides.’” A geologist at the NBRO, L.M.C. Moraimadala adds that the
NBRO has called for the fixing of meters with sensors to detect landslide-
prone areas in Sri Lanka for consistent risk-mapping.'®

13. http://www.adrc.asia/view_disaster_en.php?NationCode=144&lang=en&KEY=1479 and http://
ochaonline.un.org/CERFaroundtheWorld/SriLanka2011/tabid/7351/language/en-US/Default.aspx

14. http://ochaonline.un.org/cap2006 /webpage.asp?Page=1934

15. http://www.nbro.gov.lk/web/index.php?option=com_content&view=article&id=167&Itemid=210&
lang=en and http://www.adrc.asia/acdr/2011colombo/documents/01_Recent%20Floods%20in%20
Sri%20Lanka%20-%2010.06.2011.pdf

16. Interview with the NBRO head

17. Interview with NBRO head

18. http://www.colombopage.com/archive_11/Feb13_1297611168]R.php

| 75



“Landslides are increasing atan alarming rate. About one-fifth of the country’s
population is now vulnerable to disasters. As floods increase, we notice a
corresponding increase in the occurrence of landslides.There is another
dimension, the human-induced disasters. We strongly feel this aspect needs
to be urgently addressed and regulated in order to minimize risks to life,
human settlements and livelihoods,” explains Mr. Bandara.'’

Mapping by the NBRO led to the identification of 160 landslide-prone
locations in the country. In February 2011, the NBRO classified 10 districts
as ‘highly vulnerable to landslides’ and warned that around four million
people are at risk.

New regulations

“In this context of increasing changes in the natural environment coupled
with impacts of climate change, we have identified key human interventions
that contribute to the increasing vulnerability to landslides -- land fillings,
unauthorized constructions and irregular land use. The 2011 new regulation
seeks to control this aspect to attempt minimizing landslides due to human
intervention. There is also a checklist on landslides issued as part of the
Guidelines for Disaster Risk Reduction for Small Residential Buildings”, adds
Mr. Bandara.?

However, with the new stipulation springs the twin issues of effective
implementation and service delivery. The new mechanism compulsorily
requires those living in the identified ten districts to obtain special clearance
prior to any construction work. Previously, the construction of a floor area of
80m or less in locations that have not experienced any type of slope failures
was exempted. All Municipal Councils, Urban Councils, Pradeshiya Sabhas
and other project-approving agencies have to ensure NBRO clearance prior
to giving approval to development activity/construction.?

While the relevant circular seeks to address concerns relating to human safety
and security of human settlements due to construction work in identified
areas, the service recipients have other concerns such as the effectiveness
of the clearance mechanism and options in the absence of alternative land.?

19 Interview with NBRO head

20. http://www.nbro.gov.lk/web/images/stories/publications/landslidechecklist.pdf
21. Circular No: NBRO 2011/1

22. http://www.nbro.gov.lk/web/index.php?option=com_content&view=article&id=182
%3Anbro-establishes-10-district-offices-in-landslide-prone-areas&catid=44%3Anews-a-
events&Itemid=204&lang=en
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“The special clearance takes months as it has to be processed at local level,
sent to the NBRO and then returned to the local agency.?® We feel it is another
layer of permit clearance,”?* said a landslide victim from Matale who wishes
to reconstruct his home as the walls have developed cracked.

The NBRO, while conceding to initial glitches in service-delivery and
reiterating that they are being addressed with NBRO offices being set up at
the district level, however, insists that the alarming increase in disasters and
their frequency demand enhanced regulation. “It is no mean task to ensure
the safety of four million people or strive to do so. The new regulation
prioritizes human safety,” says Mr. Bandara.?

The new mechanism requires all approving authorities to introduce a
monitoring mechanism to ensure that NBRO recommendations are adhered
to atthe time ofissuing a certificate of conformity. It holds officials authorized
to approve any developmental plan/construction personally liable for loss
or damage caused by non-implementation and proposes the recovery of
damages personally to compensate the affected people.?®

Effectiveness of applicability

Nevertheless the enormity of the issue it seeks to address, the effectiveness
of the circular’s applicability is marred by a series of factors. The key concern
is the process of permit clearance which may be time-consuming given the
resource constraints, both human and financial. Enforcement is another
question due to the capacity available at local level such as the Grama
Niladharis in effectively and expeditiously processing as well as giving
clearance during the initial stages.?’

“This has vision but possibly lacks the institutional capacity to ensure robust
implementation,” noted a top official of the Ministry of Disaster Management.
“The effectiveness lies in the enforceability of the new circular which is
indeed a laudable step taken towards reducing human-induced landslides.
For that to happen, the district offices have to be effectively functional.”?

23. Mode of requesting landslide clearance from NBRO accessed at http://www.nbro.gov.lk/web/index.
php?option=com_content&view=article&id=167&Itemid=210&lang=en

24. Interview with landslide victims from Matale

25. Interview with NBRO chief

26. Circular No: NBRO 2011/1

27. http://www.nbro.gov.lk/web/index.php?option=com_content&view=article&id=167&Itemid=210&
lang=en

28. Interview with official from Ministry of Disaster Management and Human Rights
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To facilitate the disaster-reduction process and effective implementation
of a national disaster preparedness and mitigation policy, around 16
ministries have been brought together. According to the Minister of Disaster
Management, Rishard Bathiudeen, an integrated approach was adopted to
ensure the country is well prepared for impending disasters and effective aid
distribution. “The NBRO opened up district offices only in October. They will
become operational soon,” ?° he said.

Yet, crippled by resource constraints and capacity limitations, the NBRO
finds it difficult to ensure the implementation of the circular. With a meagre
annual financial allocation, officials claim it is not possible to service the
people who may soon queue up for clearance. “Given that approximately four
million people are vulnerable to this threat, it may prove difficult to ensure
expeditious service delivery with the limited human and financial resources,”
a top official the Ministry of Disaster Management admitted.3°

The dire need to have a strong response mechanism precipitated by the
increasing number of disasters, however, makes the NBRO insist on the
circular’s fullimplementation, irrespective of its own state of unpreparedness.

“We are training Grama Niladharis and Divisional Secretaries in this regard.
We offer technical input at their request. If they approve the wrong plan, they
will be held liable for any post-construction impact,” notes Mr. Bandara.3!
With a handful of experts to handle the entire process, the NBRO will find it
extremely difficult to deliver if there are a significant number of permits to
process.

To the affected people, the mechanisms are unclear. They feel the circular
is an additional burden that will inevitably create “windows for corruption”
when expeditious clearing of permits proves difficult.

To the people living in ‘risky areas’, it is a hazard they have to live with.
“Our lifestyles and livelihoods are connected to these places. If I have no
alternative land and must build a home for my family, what will the NBRO
offer as an alternative? Alternative land? Relocation of family and suitable
livelihood options?” a villager from Haldumulla wished to know.*?

29. Interview with Minister Rishard Bathiudeen

30. Interview with official from Ministry of Disaster Management and Human Rights
31. Interview with NBRO chief

32. Interview with Haldumulla resident
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According to environmental lawyer Jagath Gunawardene, it is a clear question
of understanding economic vulnerabilities in addition to disaster mapping.
“The problem with Sri Lanka is that policies and laws are hardly designed in
a practical way. This results in service-delivery deficiencies and could open a
window for corruption. The full implementation of this circular also depends
on alternative land and livelihood availability for people. In India, there have
been instances where relocation was required by government circular due
to developmental processes or due to being disaster-affected, people went to
courts demanding that their right to choice be upheld,”** he said.

Mr. Gunawardene states that implementation will not be that easy when the
impact could be really high on land, livelihoods and lifestyles. “Despite the
integrated approach to disaster management and recovery, the absence of a
streamlined service will result in exposing the public to exploitative, corrupt
practices.”

Conclusion and recommendations

In the broader context, given the increase in natural disasters in Sri Lanka,
the measures appear to be severely curtailed by the absence of an effective
service delivery mechanism despite one-fifth of the population being
identified as being vulnerable to landslides.

The establishment of NBRO local offices may prove insufficient if adequate
personnel are not deployed to ensure efficient service delivery. People from
Ratnapura, Matale and Badulla who were interviewed expressed concern
about time-consuming and red-tape heavy permit clearing processes. It is
imperative, therefore, for the NBRO to develop its institutional capacity, both
in terms of financial and human resources.

For the first time, as a deterrent, personal liability has been imposed and
accountability demanded from the authorized officials if the due process
is not followed. This could curb corruption in the issuance of permits, yet
result in the identified officers not being willing to exercise discretion, thus
impacting on service delivery.

Sri Lanka is still strongly focused on landslides to the exclusion largely of

the magnitude of other environmental and natural disasters experienced,
including the tsunami. The focus is on one geographical area (the hills), while
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similar plans and accountability mechanisms have not been introduced in
relation to forestry, biodiversity and coastal resource management which
require an integrated approach to disaster mitigation and management.

The absence of similar vulnerability mapping exercises in other areas
including the coastal zone, retards the collective understanding of the island’s
vulnerability scale. This anomaly which makes the exercise incomplete in
adopting an integrated approach to dealing with natural and man-made
disasters needs to be addressed urgently.

Given the magnitude of the problem, it is recommended that the new
licensing process should not become burdensome to the people, creating
an additional line of licence clearance. While the NBRO’s effort is timely, the
expected approach should ensure a risk map that goes beyond landslides to
deal with natural disasters in a systematic and integrated manner.

Bibliography:
e Asian Disaster Reduction Center: Sri Lanka Country Status Report
e Asian Disaster Reduction Center: Sri Lanka Flood Status
e UNOSAT 2011/01/19
e OCHA2011/01/14
e Sri Lanka: Incidents due to heavy rains, floods and landslides (summary)
http://reliefweb.int/node/19021
e Sri Lanka: Estimated total rainfall accumulation
e Landslide Risk Map of Sri Lanka 2011
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Annexure 1: Circular
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Annexure 2: ChecKlist for Landslides

This documentis an integral part of the “Guidelines for Disaster Risk Reduction (DRR)
for Small Residential Buildings” prepared by the Technical Advisory Committee to
the Disaster Management Center (DMC). These guidelines are implemented through
UDA.

Note:

1. If this neighbourhood has experienced any type of slope failures in the past and if
the building is multi-storeyed, the NBRO’s approval is strictly required.

2. Only if the neighbourhood has NOT experienced any type of slope failures in
the past and the floor area of the building is less that or equal to 80 m2, following
guidelines need to be adopted by the local planning officer for approval

3. “Guidelines for construction in landslide prone areas, Sri Lanka Urban multi-
hazard disaster mitigation project, March 2003” is used as reference

() Restriction on construction to be imposed

(b) Dimension perpendicular to contour < 5m (Note: if intermediate terrace of 0.6 m
is used this can be relaxed to < 7m)

(c) Longer side of building to be parallel to contours

(d) Maximum height of the vertical cut to be restricted (Note: without retaining wall)
(e) Minimum horizontal distance to the proposed building from the toe of the vertical
cut to be restricted (Note: without retaining wall)

(f) Minimum horizontal distance to the nearest building from the top of the vertical
cut to be > Height of the cut (Note: without retaining wall)

(g) Retaining wall to be used (if height of vertical cut is higher than the maximum
limit as indicated in condition No. d above)

(h) Restriction to be placed on slope (if cut is NOT vertical and restrictions d to g are
not imposed)

(i) Development of surface drainage of the land

(j) Turf or other erosion control measures
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TABLE 6 - Applicability of Structural Requirements { Landslides)

Mo Risk Low Hisk Medium Risk High Risk
Ground Ground slope Ground slope | Ground slope =
slope less | between 117- 177 | between 17°-31° ar
than 11" (20%% - 30%s) (30% - 60%) (= 60%)
- (0% - 20%%)
No Concitions even within
10 districts
identified "
,:_}, NBRO | Not within the 10 districts” identified by NBRO as
as landslide landslide prone, for which NBRO approval is required
prone
(a) | Restriction on construction E.S'I':;:ﬂ]“ o be Eﬁﬂﬁ]}mm
Dimension perpendicular to
contour < Sm
(b) | {(Note: if intermediate terrace of Recommended Mandatory
0.6 m is used this can be relaxed
1o < T}
Longer side of building to be —— datory
(€) parallel (o contours Ree ded Man
Maxinum height of the vertical |2 m for residual i,
(dy | cut to be restricted fl.ua for Mo unsupported
(Mote: without retaining wall) u-ﬂlr\'ium el cuts in colluvium
50l
Minimum horizontal distance 1o
the proposed building from the [Restriction on
(e} | toe of the vertical cut to be No 2.0m 3.0m construction is
restricted - mandatory.
(Mote: without retaining wall) ’“m‘]"““‘ Essential
Minimum horizontal distance 1o apply development
the nearest building from the top activilies require
(fy | of the vertical cut to be = Height Mandatory Mandmtory MNBROs
of the cut approval.]
{Mote: without retaining wall)
Retaining wall (if height of Mandamory AND
vertical cut is higher than the designed by a
(®) | maximum limit as indicated in Mandatory technically
condition (d) above) qualified person
Restriction on slope (if cut is Mandatory Mandatory
(hy | MOT vertical and restrictions (d) (gradient should (gradient should
1o {g) are nol imposed) notl exeeed 60°) nol exceed 457)
Mandatory
. (if development
(i) | paicpent of surface dramage obstructs the Mandatory
natural surfice
_ drains)
{j m# enosion contnol Recommended Mandaory

* These districts are: Badulla, Galle, Hambantota, Kalurara, Kandy, Kegalle, Marale, Matara
Nuwara Eliva and Ramapura




Judicial independence in Sri Lanka

Introduction

Effective and accountable governance requires a strong, independent
judiciary built on a regulatory framework that insulates judges from political
interference and protects the public from arbitrary or capricious use of
judicial power.! In the past year, changes in the constitutional structure, in
tandem with a steady erosion of regulatory implementation, have severely
undermined the independent functioning of Sri Lanka’s judiciary.? Judicial
integrity isnotsolely a function of the regulatory framework, itisalsobased on
the integrity of individual judges and the oversight of the citizenry. However,
as discussed below, deep structural flaws in the regulatory framework
have made it increasingly challenging for individuals to rise above political
pressure. This issue takes on a new urgency, with the passage of the 18"
Amendment to the Constitution last year and the appointment of a new Chief
Justice (C]) this year. Therefore, this chapter will consider the regulatory
framework in some detail, while also exploring other developments that
threaten to undermine judicial independence.

* Rutherford Hubbard, JD University of Michigan Law School, Integrity Promoting Officer-Senior
Consultant, TISL

1. Basic Principles on the Independence of the Judiciary: Adopted by the Seventh United Nations
Congress on the Prevention of Crime and the Treatment of Offenders held at Milan from 26 August to

6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and
40/146 of 13 December 1985.

2. http://www.humanrights.asia/news/forwarded-news/AHRC-FAT-022-2011; http://www.island.lk/
index.php?page_cat=article-details&page=article-details&code_title=30811, TISL interview Oct. 7, 2011.
Notes with author.

TISL interviews, Oct. 6 and 7(x2), 2011. Notes with author.
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Problem statement

“Experiments in constitutional governments have shown that such freedoms
are meaningless unless there is in place, an independent judiciary vigilant to
safeguard those freedoms, and an Executive respectful of its decisions.”?

An independent judiciary is not a chimeric goal of western liberal democratic
theory. Rather, it is a fundamental requirement for effective governance,
the administration of justice and sustained economic growth. Judicial
independence is taken here to include both institutional independence
and decisional independence. The first is determined by the structure of
judicial functions and the second by the ability of judicial officials to decide
without interference.* Such independence serves three crucial functions in
a democratic society - it safeguards democratic processes and institutions;
creates a predictable business environment that encourages foreign
investment and facilitates economic growth; and ensures the fundamental
rights of the citizenry by providing redress for violations.

The judiciary is able to safeguard democratic processes and institutions
when judges themselves are insulated from political interference. As noted
in the Basic Guidelines of the United Nations, an independent judiciary must
have accountable and transparent appointment procedures, clear rules
for judicial conduct and sanctions and total independence of the judicial
process.’ An adequate regulatory framework insulates the judiciary from
political considerations, allowing it to protect democratic processes from the
inherently political Executive and legislative institutions of governance.

When the judiciary is not independent, economic growth suffers. Although
arguments remain whether a judiciary must be merely predictable or truly
independent to facilitate economic growth, it is increasingly clear that

3. Param Cumaraswamy on “An Independent Judiciary: Beacon of Constitutionalism in a Democracy.”
Fourteenth Dudley Senanayake Memorial Lecture Oct. 16, 2011. Colombo; See also, Justice in Retreat:

A report on the independence of the legal profession and the rule of law in Sri Lanka. International Bar
Association, 2009 pp3.37; European Commission Charter on the Statute for Judges and Explanatory
Memorandum, 1.3. “In respect of every decision affecting the selection, recruitment, appointment,
career progress or termination of office of a judge, the statute envisages the intervention of an authority
independent of the executive and legislative powers within which at least one half of those who sit

are judges elected by their peers following methods guaranteeing the widest representation of the
judiciary.”

4. The importance of these two kinds of independence is reflected in the Basic Principles on the
Independence of the Judiciary Adopted by the Seventh United Nations Congress on the Prevention of
Crime and the Treatment of Offenders held at Milan from 26 August to 6 September 1985 and endorsed
by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.

5. Basic Principles on the Independence of the Judiciary, 1985.
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both predictability and neutrality, guaranteed by internal and external
independence, are required.® The lack of an independent judiciary reduces
the confidence in basic contracts, discourages foreign investment and
stimulates the underground economy. In a World Bank survey of 3,600 firms
in 69 countries, more than 70% of the respondents said that an unpredictable
judiciary was a major problem in their business operations.’

Lastly, the judiciary can uphold fundamental rights only when judges
themselves are free from political interference and have nothing to gain
from adopting political positions. To gain such freedom, there must be clear
regulations regarding judicial sanctions, advancement and appointment to
the bench, while the scope of judicial responsibility must not be curtailed.?
When ajudiciary is precluded from deciding on key questions of fundamental
rights, it cannot be considered effective as an institution. Furthermore, if
regulations and an effective code of ethics are not in place regarding post-
judicial employment, judges may be compromised by the promise of future
rewards.

Objective

In the light of these concerns, the objective of this chapter is to explore
threats to judicial independence in Sri Lanka. Issues in the regulatory
framework, procedural framework and overall legal culture are considered,
with reccomendations on how to safeguard judicial independence and what
steps could be taken by key target groups.

Findings

When the standards of judicial independence are measured in the Sri Lankan
context, a number of troubling deficiencies become apparent. Here, the
regulatory framework that defines Sri Lanka’s judiciary is discussed.

6. Susan D. Franck, Foreign Direct Investment, Investment Treaty Arbitration, and the Rule of Law. 19
Pac. McGeorge Global Bus. & Dev. L.J. 337 (2006).

7. Richard E. Messick, Judicial Reform and Economic Development: A Survey of the Issues. World Bank
Res Obs (1999) 14 (1): pages 117-136.

8. Basic Principles on the Independence of the Judiciary, 1985.
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a. Constitutional changes

The 18" Amendment and judicial appointments

The first step in guaranteeing an independent judiciary is establishing a
system in which judges are appointed and promoted on the basis of merit
and seniority, without political influence. However, in Sri Lanka, there is no
transparent, standardized procedure in place to evaluate judges or judicial
candidates.’ If judges were to become dependent on political patrons they
would be compromised in their decision-making and unable to perform their
functions independently. When sitting judges are unable to reach politically
contentious decisions without interference from influential politicians,
the most important judicial decisions are the ones most susceptible to
perversion. In Sri Lanka, regulatory changes, both constitutional and
procedural, encourage this kind of political interference in judicial outcomes.

In October 2010, Parliament adopted the 18" Amendment to the
Constitution. Following the conclusion of Sri Lanka’s protracted civil war,
the 18" Amendment sought to redefine the balance of power in governance
through the distribution of appointments and responsibilities. One result of
the amendment was the abolition of the poorly-functioning Constitutional
Council. The effect was to centralize control in the Executive over the judicial
appointment process to the Supreme Court, the Court of Appeal and the High
Court. It also increased the Executive’s influence in the lower courts by way
of the appointment of the Judicial Services Commission (JSC) responsible for
appointing lower court judges.

The 17" Amendment was a significantly strong guarantor of judicial
independence, having created a Constitutional Council responsible for
approving Executive appointments to the judiciary. However, since 2005,
the Constitutional Council had been at an impasse because of the non-
appointment of its members by the Executive with no process in place to
resolve the issue.!® As a result, Presidential nominations of judges were not
subjected to any additional appraisal and approval process prior to formal
appointment. Despite this, even at the lowest ebb of its power, the 17%
Amendment appeared to have a moderating effect on judicial appointments
and created a modicum of predictability in appointments that is now lacking
in Sri Lanka.!!

9. 18" Amendment to the Constitution of Sri Lanka, Art. 41A.

10. The Constitutional Council was not in operation as the necessary members had not been appointed
and the language of the 17th Amendment was problematically vague regarding appointments and
quorums.

11. Interview, In conversation with Dr. Jayampathy Wickramaratne. Groundviews, Sept. 30,

2010. Available at, http://groundviews.org/2010/09/30/in-conversation-with-dr-jayampathy-
wickramaratne/
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The 18™ Amendment replaced the non-functional Constitutional Council with
a short list of persons from whom the President shall seek “observations”
regarding proposed judicial appointments.!? This list of persons is known
as the Parliamentary Council. However, if the council does not provide
timely comments, the President may appoint new justices unilaterally.
Given that under the Constitution basically anyone can be appointed to the
Supreme Court, this gives improbably broad discretion to the Executive.
The Constitution (Art. 107) places no limits regarding age, experience, or
qualifications on who can serve on the Supreme Court.!? It remains to be seen
if there is any enforceable sanction if a President were to refuse to recognize
the council’s observations, but in practice this means that the current
President holds complete control over all appointments.'* One respondent
claimed that the structure of appointments was creating a “chain of yes-men”
(and yes-women) in the Sri Lankan judiciary.'®

Furthermore, Presidential control over judicial appointments has resulted
in a disproportionate number of higher court judges coming directly from
the Attorney General’s (AG’s) Office. As recently as 2009, two extensive
studies revealed that an over-reliance on the AG’s Office as a source of
appointments was weakening the judiciary, strengthening Executive control
and disenfranchising minority judges.’®* While lawyers from the AG’s Office
are highly qualified, they are currently tending towards strong government
support and, therefore, reduce the ideological diversity of the courts.’” The
past record would indicate that this has not always been the case. However,
since the AG’s Office was brought under the direct control of the Executive,
certain structural limits and corresponding responsibilities that ensure
diverse ideologies in the AG’s Office have been lost.’® Given the fact that

12. 18th Amendment to the Constitution of Sri Lanka, Art. 41A. This list of officials consists of

(1) the Prime Minister;

(2) the Speaker;

(3) the Leader of the Opposition;

(4) a nominee of the Prime Minister, who shall be a Member of Parliament; and

(5) a nominee of the Leader of the Opposition, who shall be a Member of Parliament.
13. There is no restriction on who may serve as a Justice in the Supreme Court under the Constitution of
Sri Lanka, other than the ordinary requirements for public service.
14. Under the 18th Amendment, the President may appoint, the Chief Justice and Supreme Court Judges,
the President of the Court of Appeal and the Judges of the Court of Appeal, the members of the Judicial
Services Commission, the Attorney General, the Solicitor General, the Auditor General, the Inspector
General of Police, the Parliamentary Commissioner for Administration (Ombudsman) and the Secretary-
General of Parliament.
15. TISL interview, Oct. 7, 2011. Notes with author.
16. International Crisis Group Asia Report N°172, 2009, at 9; See gen. International Bar Association,
2009; TISL interviews, Oct. 6 and 7(x2), 2011. Notes with author.
17. International Crisis Group Asia Report N°172, 2009, interview with a former Supreme Court justice,
Colombo, November 2008. TISL interviews Oct. 7, 2011. Notes with author.
18. Basil Fernando, Sri Lanka: Absence of fairness and executive control of legal process. Asian Human
Rights Commission, March 31, 2010; The Department of the Attorney General was removed from the
Ministry of Justice and placed under the Executive in 2010. Gazette no 1651/20-April 30th 2010.
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about 80% of the current Supreme Court justices are drawn from that office,
this is a very real concern.?

The 18" Amendment and the JSC

The 18th Amendment also expanded the President’s role in appointing
judges to the lower courts. The Executive, again with the observations of
identified officials, makes appointments to the JSC, which in turn appoints
lower court judges. When it was created by the Constitution in 1978, the
JSC was designed to place a check on Executive interference in the judiciary,
both by lower court appointments and by sanction authority. For example,
although High Court judges are appointed by the President, they are subject
to disciplinary control by the President only on the recommendation of
the JSC.2° The JSC also had robust authority to make such provisions as
are necessary or expedient for the discharge of its duties including the
power to adopt rules of procedure on the recruitment and appointment
of judges.” However, by placing the JSC under the Executive, its essential
purpose as a check on Executive power has been neutered.?? Therefore, the
Executive President now holds exclusive control, via constitutional rights of
appointment, to directly or indirectly appoint all judges in the Sri Lankan
judiciary.

b. Procedural changes

Judicial sanctions

This same pattern of consolidation of Executive power seen in judicial
appointments has been demonstrated in the sphere of judicial sanctions,
which are primarily the responsibility of the JSC.?* The sanction procedure
and criteria are not transparent and information on specific investigations
is rarely available to the public in a meaningful way. This has two negative

19. Several interviewees raised this as a concern. It was not suggested that judges appointed from the
AG’s Office were not qualified or competent. Rather, it was noted repeatedly that judges appointed from
the AG’s Office were simply more sympathetic to the position of the state and the Executive. One former
Supreme Court Justice noted that these judges also had certain gaps in their legal experience and were
forced, for example, to defer cases involving land disputes.

20. Article 111(2) of the Constitution.

21. Article 112(8).

22. While the 18th Amendment further erodes the integrity of the JSC, the JSC has not lived up

to the strength of its mandate since at least 2001. (Sri Lanka: Failing to Protect the Rule of Law

and the Independence of the Judiciary International Bar Association, November 2001, pp56-57;
Recommendations 7; Sri Lanka’s Judiciary: Politicized Courts, Compromised Rights. International Crisis
Group Asia Report N°172 - 30 June 2009, p - 30 June 2009, page 1. The JSC was increasingly seen

as under the control of former Chief Justice Silva and serving a largely administrative, as opposed to
Executive function. (Id. At 14; Article 114 (5) of the Constitution). Since Justice Silva’s retirement, the
JSC has, if anything, been weakened further and come more firmly under the control of the office of

the President. This shift has been made possible by the 18" Amendment and also by the lack of clear
guidelines by which judges are to be appointed, and an accountable, transparent selection process.

23. Under its mandate, CIABOC should have the authority to prosecute a judge for bribery in a court of
law, thereby overriding the authority of the JSC.
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impacts on the judiciary. On one hand, there is no established procedure for
evaluating and sanctioning corrupt judges, while on the other, when a judge
is sanctioned, it is rarely clear just what behaviour led to the sanction.?*

It remains both difficult and rare to remove a sitting judge from the bench.
At the Supreme Court level, the President retains this authority, but must
obtain the approval of Parliament. At the lower levels, the JSC is responsible
for removing sitting judges, following an investigation. However, in practice,
the sanctioning of judges rarely goes through the formal procedures. There
is an implied emphasis on informal resolution of judicial misconduct in
order to protect judicial integrity.> However, this emphasis may have had
the opposite effect. The public rarely sees corrupt judges punished and
does not see the reasons that judges are sanctioned. Problematic judges are
frequently transferred to other districts, while those who fail to comply with
political pressure risk finding themselves out of a job entirely.?® In addition,
allowing Parliament to have direct access to the judicial sanction process is
itself problematic and can allow sitting judges to circumvent the sanction
process through political means.?”

Judicial bench assignment

Another sphere of judicial action that is susceptible to political manoeuvring
is the appointment of Supreme Court justices to the bench for specific cases.
In this area, Sri Lanka is in direct conflict with recognized international
best practices.?® In Sri Lanka, the C] approves judicial bench assignments
for the Supreme Court and there are no procedures in place to limit her
discretion.?? Under former CJ Sarath Silva, there were numerous credible
accusations that the C] was abusing his discretion to assign sympathetic
judges to politically sensitive cases.?® In fact, under CJ Silva, there were
significant credible complaints regarding judicial appointments, judicial
assignments and political interference in general.** This culture of judicial

24.International Crisis Group Asia Report N°172, 2009. page 1

25. For example, in a recent case in Galle, one judge was so compromised that the lawyers in the district
threatened to boycott his court room en masse. Instead, this judge was transferred to another district
and continues to adjudicate cases. TISL Interviews, Oct. 6, 2011. Notes with author.

26. TISL interviews, Oct. 6 and 7(x2), 2011. Notes with author.

27. International Bar Association, November 2001 at 2.21.

28. Guidance for Promoting Judicial Independence and Impartiality. Office of Democracy and
Governance Bureau for Democracy, Conflict, and Humanitarian Assistance U.S. Agency for International
Development. January, 2002; See also, Transparency International World Corruption Report 2007,
Recommendation 7 on Judicial Assignment.

29. Pursuant to Art. 136 of the Constitution of Sri Lanka.

30. Justice in Retreat, International Bar Association, 2009. page 3.41.

31.1d at 3.42-45; International Crisis Group Asia Report N°172, 2009. at 1. In November 2011 a

group of former judges claiming to be victimized by CJ Sarath N Silva have decided to go before a
parliament select committee to testify against the former Chief Justice. http://www.thesundayleader.
1k/2011/11/13/d-day-looms-for-sarath-n-silva/
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interference during C] Silva’s tenure demonstrates that there exists at least
the perception that the authority of the CJ’s Office can be abused.3? Therefore,
it is necessary to establish clear procedures that assign justices to cases
either randomly or by seniority.

Post-judicial careers

Following retirement from the judiciary, judges may receive appointments
to lucrative public or private sector employment. This practice undermines
the integrity of the judiciary and defeats regulatory guarantees of judicial
independence. It can also create the perception that judges consider
decisions on specific cases with an eye towards their next employment and
future wealth. When judges are not procedurally or contractually precluded
from accepting certain kinds of post-judicial employment, judicial integrity
suffers and the protection of fundamental rights is at risk. In Sri Lanka, there
are currently no regulations in place to limit post-judicial appointments.
In one glaring example, the most recent former C] Asoka de Silva retired to
take a post as Senior Legal Advisor to the President. Likewise, former Justice
Nihal Jayasinghe retired from the Supreme Court and took up the post of Sri
Lankan High Commissioner to the United Kingdom. Such behaviour would
be considered a violation of judicial ethics in many common law countries,
and is a legal violation in others.*® It has been suggested that these are not
isolated concerns and that many judges plan their post-judicial careers while
in office and reach decisions accordingly.>*

Parallel appointments

A related concern is the practice of serving parallel judicial appointments
on both the Sri Lankan and Fijian benches.?> That a Supreme Court or
other judge could simultaneously sit on the bench in different countries
is troubling for a number of reasons. In addition to questions of time and
energy that a judge can expend, Fiji remains a military dictatorship. As such,
parallel appointments to Sri Lanka and Fiji raise serious questions about
expectations of appropriate judicial behaviour. There are concerns over
conflicts of interest and the measure of integrity associated with serving one
democratic country and another authoritarian one.

32. Under the current Chief Justice, several interviewees suggested that this practice was still in place,
but this conclusion has not been formally verified.

33. See e.g., United States Code of Judicial Conduct, Canons 2 and 5; The United Kingdom Supreme
Court Guide to Judicial Conduct, Chapter 9. Many U.S. states, including California and Ohio, make it illegal
for Judges to receive certain kinds of appointments after retirement.

34. http://www.humanrights.asia/news/forwarded-news/AHRC-FAT-022-2011; http://www.island.lk/
index.php?page_cat=article-details&page=article-details&code_title=30811, TISL interview Oct. 7, 2011.
Notes with author.

35. Justices Marsoof and former Justice Hettige of the Sri Lankan Supreme Court also serve on the
Supreme Court of Fiji. Many other justices serve on lower courts in both countries. Information is
available at http://www.judiciary.gov.fj and http://www.justiceministry.gov.lk.
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Regulations that limit the strength of the judiciary

Itis not only judiciary-specific regulations that impact judicial independence.
Any regulation that reduces the scope of the judiciary’s power can have
a significant effect. In Sri Lanka, the Emergency Laws and the Prevention
of Terrorism Act (PTA) passed in 1979 eroded the role of the judiciary in
enforcing the fundamental rights pertaining to arrest and detention, arguably
as a necessary element of fighting a protracted civil war. Unfortunately, the
cessation of conflict and the subsequent repeal of the Emergency Laws in
August 2011 did nothing to reverse this trend and enhance the independence
ofthe judiciary. Instead, the 1979 PTA continues to severely curtail the courts’
jurisdiction and authority to prevent abusive detention and torture.?® The
PTA actively prohibits the judiciary from deciding on the legitimacy of the
regulations for any reason other than constitutionality. There also remains a
lack of clear definitions for offences under the PTA that further erodes judicial
independence and discretion while increasing reliance on the Executive. The
Executive and the police can, therefore, effectively override the judiciary on
core issues of criminal procedure. The impact of these regulations is visible
today: Political influence is seldom necessary as judges rarely challenge the
government’s position enforcing the PTA.>’

Supporting independent judges: The role of individuals and the public

Although regulatory reform can weaken the judiciary, in the end it is the
action of individual judges and the lack of oversight by the citizenry that allow
for the collapse of judicial independence. However, political interference in
the judiciary has led to changes in the judicial culture in Sri Lanka, thereby
undermining the capacity of individual judges to stand up to the changes in
the regulatory framework. The steady erosion of independence and integrity
of the judiciary undermines the profession and expectations of judges and

36. International Crisis Group Asia Report N°172, 2009. at 14.

37. See, Part ], § 5, Public Security Ordinance, No. 25 of 1947. Section 7 of the PSO states that such
regulations override laws, and Section 9 precludes criminal prosecution for acts done pursuant to any
emergency regulation. Information on judicial discretion drawn from TISL interviews Oct. 7, 2011.
Notes with Author; See also, Nallaratnam Singarasa v The Hon. Attorney General. S.C. SpL(LA) No.
182/99, 15.09.2006; 68 Art. 154j(2) of the 1978 constitution, which states that a proclamation under
the PSO “shall be conclusive for all purposes and shall not be questioned in any Court”, was adopted
through the Thirteenth Amendment in order to overrule a Supreme Court decision - Joseph Perera v.
Attorney General (1992) 1 SLR 199 - allowing such challenges.
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the public. While the strength of the judiciary is ultimately a function of the
demands of the citizenry and of the judges themselves, regulatory changes in
Sri Lanka have pushed the judiciary to the limit.

The role of the citizenry as a bulwark of an independent judiciary has also
been compromised by the Criminal Contempt of Court Law. This broad law
has been used to silence dissent and twice the Supreme Court has been found
in violation of the International Convention on Civil and Political Rights by
the United Nations Human Rights Committee.*® In addition, the law grants
far-reaching powers to compel the revelation of sources that discourages
journalists from playing their role in ensuring an effective judiciary.®® The
sub-judice rule further extends the powers of the court to convict even those
who make public comments regarding ongoing cases, no matter how unlikely
it is that the comments could impact on the outcome of the case.*’

Conclusion and recommendations

Increased Executive control over the judicial appointments process has had
a real and immediate impact on judicial independence. The politicization
of the process has led to a “mad scramble” for political influence in judicial
appointments.*! These developments in the judiciary may reflect a larger
culture of political interference in the Public Service. In the case of the
judiciary, the extent of political interference has had a significant effect on the
judicial culture.*? The overall lack of a system to evaluate judges at any stage
of their careers is expressed through questionable judicial appointments,
vague guidelines for elevating judges and unclear sanction procedures.

Fortunately, so-called “soft cases” that implicate no political interest, are
likely to be adjudicated competently and effectively, indicating that the
Sri Lankan judiciary remains an institution staffed by highly qualified,
competent experts. However, those cases that do implicate a political interest
are increasingly unlikely to receive a fair trial.**

38. Tony Fernando v. Sri Lanka. CCPR/C/83/D/1189/2003 29 April 2005.; Dissanayake v. Sri Lanka.
CCPR/C/93/D/1373/2005 4 August 200

39. Kishali Pinto Jayawardena, Contempt of Court - The Need for Definition and Codification of the Law
in Sri Lanka. Available at http://www.slpi.lk/downloads/documents/Contempt%200f%20Court%20
in%20Sri%20Lanka%20-%20SLP1%20paper.pdf

40. Ibid.

41. TISL interview Oct. 7, 2011. Notes with author

42.Ibid.

43, TISL interviews Oct. 7, 2011. Notes with author.
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The erosion of judicial independence in Sri Lanka is deeply troubling. Not only
will accountability and good governance suffer but Sri Lanka’s exceptional
economic growth rate may be hobbled. A compromised judiciary sends a clear
message to foreign investors and other states that a country is not prepared
to be part of the international political and economic community. As Sri
Lanka faces a two-fold challenge of international human rights scrutiny and
high economic growth targets, the lack of structural judicial independence
stands out as a public signal of whether the country is in fact capitalizing on
its newfound peace and prosperity to join the international community.

Changes in the judiciary must start with changes in the regulatory framework
that defines it. While individual judges continue to serve with distinction, the
avenues for political pressure on the judiciary are so strong that the entire
body is increasingly at risk. Therefore, Transparency International Sri Lanka
encourages strong advocacy in the following areas:

Recommendations for legal practitioners

e Advocate for regulations and/or ethical standards limiting post-
judicial employment for judges for three years and strengthen the
existing code of conduct to specifically address post-judicial activity
and parallel appointments.

e Formally request that the AGs Department be returned to the
authority of the Ministry of Justice, discouraging Executive influence
over judges appointed from that office.

¢ Lobby for the creation of an independent body responsible for
evaluating judicial performance and investigating charges of
misconduct against judges.

For civil society

e Lobby for the repeal of the 18" Amendment to the Constitution and
return structural independence to the judiciary. The repeal should
reinvigorate the JSC as an independent authority that oversees
an accountable, transparent and standardized system of judicial
appointments, based on merit and sustainability.

¢ Initiate public discussion on the possibility of a post-judicial review
mechanism that will have quasi judicial authority to look into the
execution of justice.
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International aid and credit:
Financing economic growth in Sri Lanka

Introduction

At its current low level of infrastructure development and limited tax base,
Sri Lanka must rely on external sources of capital to finance necessary large-
scale infrastructure investment. However, Sri Lanka currently finds itself
in a financing gap between lower-income countries that qualify for large
amounts of foreign grants and concessionary loans and firmly middle-income
countries that attract sufficient foreign direct investment. Not surprisingly,
this challenging situation has led to a number of changes in the development
strategy of the Government of Sri Lanka (GOSL). However, instead of taking
this opportunity to improve over the flawed bilateral donor processes that
undermined accountability, the GoSL has undertaken changes that have
decreased accountability and transparency in foreign-funded development
projects. While these changes in the GoSL strategy have emerged over the
past three years, thus far 2011 has seen a strengthening of two significant
trends that impact on good governance and accountability and, therefore,
deserve attention here.

The first of these new trends is that the GoSL is increasingly relying on non-
concessional and semi-concessional loans, primarily from China, to fund
major infrastructure projects.! Second, there has been a significant reduction
in transparency in all stages of the major infrastructure development process
including an increase in unsolicited tenders in developing such projects.? The
following chapter will explore these trends and their implications for the
future of the development environment of Sri Lanka.

* Rutherford Hubbard, JD University of Michigan Law School, Integrity Promoting Officer-Senior
Consultant, TISL

1. Sirimanna Bandula. “Chinese project loans at high interest rates.” The Sunday Times, 19 June 2011;
Dr. Harsha de Silva calls for Government explanation on high loan interest rates. Lankanewspapers.com.
August 5, 2011; see also, Sellakapu S. Upasiri de Silva, Hambantota Port Project Tender And Violating
NPA Guidelines. Available at: http://www.thesundayleader.lk/2011/01/30/hambantota-port-project-
tender-and-violating-npa-guidelines/.
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Problem statement

Sri Lanka has long been an “aid dependent” nation. However, in the past
three years, as Sri Lanka ‘graduated’ to a middle-income country, many
traditional bilateral donors have pulled out and others have scaled back
their level of engagement.® In response, the GoSL has elected to significantly
increase its reliance on non-concessional and semi-concessional loans that
bear significant risks. Currently, the GoSL is highly exposed to short-term
obligations, with repayment schedules on euro government bonds and
more than a billion dollars in loan commitments from China on a 7-10 year
repayment schedule.” At the same time, an increasing lack of transparency
and inclusivity has reduced the public’s role in this high-risk decision-
making and may have weakened project design. Large-scale projects like
the Hambantota Port and Airport construction and much of the nearly US$
1 billion in road investments have been contracted without an open tender
procedure, potentially at much higher costs.! Furthermore, major projects
like those in Hambantota and the construction of the coal-fired power plant
outside Puttalam have had little to no input in the project design process.* As
will be discussed below, this combination of high cost and low accountability
has the potential to undermine Sri Lanka’s high growth rate, lead to
unsustainable debt servicing ratios, and even decrease currency stability.

The Paris Declaration calls for increased donee ownership and agency over
development funding, something largely lacking with traditional bilateral
aid and non-governmental organization(NGO) implementers. As Sri Lanka
becomes increasingly able to rely on concessional and eventually commercial
loans for its infrastructure development needs, there is an opportunity for
the GoSL to greatly expand its ownership and agency in this sphere and
improve over past donor performance. However, a balance must be struck
between project ownership and project accountability. While conditional aid
and loans may reduce the former, the shift to non-conditional funding must
be accompanied by GoSL driven controls that accomplish the same necessary
function. Unfortunately, the opposite has occurred. Instead of strengthening
the regulatory environment, the existing regulations like the Procurement
Guidelines of 2006 and the relevant impact assessment requirements are
often ignored.®

2 TISL interviews. 30 August 2011 (Notes with author).

3. Compare the aid and financing commitments of the Ministry of Finance and Planning, Mid Year and
Yearly Fiscal Position Reports 2008-2011.

4.1d; http://sundaytimes.lk/110619/BusinessTimes/bt01.html. TISL interviews. 30 August and 1
Septermber 2011 (Notes with author).

5. See endnote vi.
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Objective

Sri Lanka has long been forced to rely on a flawed bilateral donor system, but
now, given the opportunity to shape its own foreign financing environment,
the government has pursued two troubling trends in 2011. An increased
reliance on short term semi-concessional loans has been coupled with
decreasing transparency and accountability. The result is a dangerous
increase in debt obligations, without an accompanying transparent,
accountable process. Therefore, the objective of this chapter is to analyse
these issues and recommend a way forward to resolve these concerns.

Methodology

A strong regulatory framework that ensures transparency and accountability
is essential for foreign funded, large-scale development projects for
three reasons. First, less-transparent project design and implementation
procedures reduce competition and can lead to higher costs. Second, less
-transparent and inclusive projects are less likely to provide optimal returns
on investment. This is of particular concern given Sri Lanka’s high growth
target of 9.5%. Third, less-transparent projects are easier targets for real
and perceived corruption. By institutionalizing a strategy of non-transparent
foreign-funded infrastructure development, the risks of corruption are
significantly increased.®

At the same time, it is important to consider these trends in the context of
the serious concerns that have been raised about donor compliance with the
Paris Declaration, particularly following the tsunami in 2004. However, these
concerns, which include the lack of accountability measures that control
NGOs and other implementing organizations, predate the tsunami, and have
never been fully resolved.!

Despite the ambitious Gross Domestic Product (GDP) growth rate goal of
9.5%, the GoSL currently maintains a public debt of around $ 17 billion, with
a projected repayment level for 2011 at more than $1 billion, not including

6. See e.g., Samir Elhawary with M.M.M. Aheeyar, Beneficiary perceptions of corruption in humanitarian
assistance: a Sri Lanka case study. HPG Working Paper, August 2008; Peter Gibbon and Lau Schulpen,
Discussion, Comparative Appraisal of Multilateral and Bilateral Approaches to Financing Private

Sector Development in Developing Countries. Paper No. 2002/112, 2 November 2002; Evaluation of
the Implementation of the Paris Declaration case study Country Level Evaluations Sri Lanka, Asian
Development Bank, May 2008.
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more than a billion in new borrowing. As demonstrated by T. Lalithasiri
Gunaruwan in his recent Diandas Memorial Oration, it is possible to sustain
the kind of investment necessary to achieve, butin order to do so, investments
must be highly efficient at driving growth. Furthermore, while the national
debt is falling as a percentage of the GDP, the debt in real terms is growing
rapidly.”

Findings: The transparency deficit

Today, the primary source of foreign financing is China. With 55% of total
foreign financing, China nearly doubles the commitment of the next highest
foreigner financer, Japan at 30%. These bilateral donors are then followed by
the World Bank (WB) and the Asian Development Bank (ADB) representing
7.5% and 6.5% of the total commitments respectively. The remaining 1%
comes from the UN Agencies including the Food and Agriculture Organization
(FAO). India is only responsible for a negligible level of investment, largely
through relatively untapped (for now) lines of credit, but the size of its
investment is growing. Therefore, India remains a key strategic actor.

Table 1a: Aid commitments Table 1b: Foreign finance

(Jan- May 2008) commitments (Jan - Apr 2011)
Description US$ mn. Donor US$ mn.
Japan 42.2 Bilateral 1,176.2
France 23.3 China 759.8
Iran 450.0 Japan 413.4
India 109.2 India 3.0
Denmark 155.2 Multilateral 208.8
Australia 29.6 Asian Development Bank 89.2
Saudi Fund 23.0 World Bank 150.8
Asian Development Bank 90.0 UN Agencies 13.8
World Bank 431 Total 1,385.0
[FAD 20.7
UNICEF 39.0
Other 23.8
Total 1049.1

Source: Government Mid Year Financial Reports, 2008 and 2011.
7. Government Mid Year Financial Report 2011; T Lalithasiri, Gunaruwan. Diandas Memorial Oration.
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Current short-term (7-10 year) repayment structures on infrastructure
loans and foreign currency bonds exert pressure on the debt-servicing ratio
over the coming years. This pressure will mandate high levels of economic
growth that sufficiently parallel payment schedules as well as continued
access to capital. Otherwise, the debt-servicing ratio in any given year could
far outstrip the government’s capacity to pay during a given payment cycle,
despite sustained high GDP growth.

Table2: Statement on government treasury cash flow operations
(January to May)

2010 2011
Item Jan- May Jan- May
Estimate Estimate Actual

Total cash _inﬂow from revenue and 295,687 359,080 347,754
other receipts
Total cash outflow for recurrent
expenditure -373,825 -420,122 -408,320
Total cash outflow for capital
expenditure* -105,709 -119,718 -130,795
Net cash surplus(deficit) -183,847 -180,760 -191,361
Opening cash balance as at 1st January -75,969 -86,809 -86,809
Gross borrowing* 308,370 396,820 410,722
Debt repayment -134,536 -219,522 -231,340
Net borrowing 173,834 177,298 179,382
g\djust'ment account balance (TEB, net 1,999 } 3,479

eposits. etc)
Closing cash balance as at 31st May -83,983 -90,271 -95,309

* Includes project/programme loans received by the government and recorded in the
CS-DRMS as at 20 June 20118

8. Government Mid Year Financial Report 2011.
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What this means for transparency, accountability and good governance in
the international aid and investment sphere is quite straightforward. The
GoSL is pursuing an aggressive growth strategy that leaves little room for
error. Reduced transparency and accountability in the project formation and
implementation process greatly increases the likelihood of such errors.

Among the current sources of foreign financing, the development banks
continue to compel high standards of transparency, accountability, and
inclusivity. The Japanese, through JICA, likewise have high standards
for evaluation and accountability, and emphasize internal and external
compliance.’ However, the Chinese EXIM Bank, which now dominates the
field, expressly avoids these kinds of controls.!® While the merits of such a
strategy are debatable in the light of the Paris Declaration mandate, it is clear
that if the donor/investor abdicates their role in ensuring transparency and
accountability, it is essential that the GoSL step forward to occupy the field.

The EXIM Bank lending strategy, also known as the Chinese Africa Policy, is
led by the Chinese Ministry of Commerce (MOFCOM). The strategy is closely
integrated with Chinese Foreign Policy objectives, requires significant
input from Chinese corporations that oversee the project and unlike the
multilateral development banks, does not require accompanying political
reforms from the recipient country.!’ It also requires Chinese contractors
and often both Chinese labour and construction supplies.

The project formation stage requires an application from the potential
recipient government, followed by feasibility studies conducted by the
Chinese EXIM Bank, in consultation with the relevant Chinese ministries
and the recipient Ministry of Finance. Once a project is approved, a Chinese
corporation is selected to oversee implementation and only Chinese
companies are permitted to bid for tenders. Under contractual terms, the
EXIM Bank pays directly to the Chinese tender recipient, upon receipt of
a request from the recipient executing agency. Therefore, the majority of
funding never even enters the Sri Lankan economy. In terms of oversight,
the EXIM Bank conducts its own internal oversight and for large-scale
infrastructure projects may appoint a Chinese company with an exclusive
monitoring role over the Chinese oversight company. However, there are no
requirements that the recipient country conduct its own monitoring.'?

9. http://www.jica.go.jp/english/operations/evaluation/index.htm], see also http://www.jica.go.jp/
english/operations/evaluation/index.html.

10. Dr Martyn Davies with Hannah Edinger, Nastasya Tay & Sanusha Naidu with Hannah Edinger, “How
China delivers development assistance to Africa.” A research undertaking by the Centre for Chinese
Studies prepared for the Department for International Development (DFID), Beijing.

11. Davies et al. pages 19-20, 21.

12. Davies et al. pages 19-20.
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A number of concerns have been raised regarding the application of the
Africa model to Sri Lanka. First, the lack of transparency and information
sharing raises questions about the long-term sustainability of many of
these projects. Two very public examples are the fact that the Chinese-built
railways cost nearly three times per kilometer as Indian-built railways, and
the failure of feasibility studies to detect the presence of subsurface bedrock
in Hambantota Harbour.!® Less-publicized examples include allegations
of poor workmanship on the Southern Highway and the lack of available
information on the economic feasibility of the Hambantota Airport.”

Criticisms have also been leveled at the GoSL because recent EXIM Bank
loans are at substantially less favorable terms than those available from
the multilateral development banks, in terms of both interest rates and
repayment structures. What such critiques fail to account for, is that decisions
regarding external funding for infrastructure projects are based on a host of
factors, including foreign-policy concerns, long-term access to capital and
repayment structures.'* However, it remains unclear just what factors have
influenced the GoSL's strategy as the process has been troublingly opaque.

In contrast to the investment strategy favored by the EXIM Bank and the
robust conditions of development bank loans, Indian investment takes a
different approach, combining small grants with lines of concessional credit
and commercial loans. For example, for the Kankesanthurai Port and a
portion Sri Lanka’s railroad investment, India has provided a limited grant, a
substantial line of credit at low concessional rates and a mix of commercial
loans.

Changesin government practice parallel chinese investment requirements

While highly criticized in the international media, the Chinese EXIM Bank’s
Africa model has its fair share of support.’> What is troubling in the Sri
Lankan context is that the GoSL has instituted a number of policy actions
that parallel the more problematic elements of this model.

Although the EXIM Bank has no formal policy of withholding detailed loan
information, experiences in several African nations suggests a common
trend of low transparency associated with Bank loans, and this pattern
persists in Sri Lanka.'® Of particular concern is the lack of conformity with
13. T Lalithasiri, Gunaruwan, Diandas Memorial Oration; Hambantota Port Project Tender And Violating
NPA Guidelines | The Sunday Leader 8 August 2011.

14. See endnote i.

15. Davies et al,, regarding unsolicited tenders specifically, see John Hodges INF Vice Presidency June 6,
2006. Presentation Managing Unsolicited Proposals.
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the government’'s own project development standards, as evidenced by the
choice to bypass the National Procurement Agency when selecting tenders for
the Hambantota Project."! Furthermore, there is an overall lack of structural
transparency during the implementation. For example, road project budgets
are currently structured as bulk packages that obscure the actual cost per
specific Km. There is, therefore, no formal requirement to release the specific
details of procurement contracts.

Alternative strategies

Project planning and formation procedures require a careful balance. On the
one hand, the Paris Declaration of 2005 and development literature more
broadly suggest that the recipient country should have the primary role
in determining what kinds of projects are necessary and where and when
they should be implemented. On the other hand, carefully-designed projects
that take all relevant stakeholders into account and are subject to careful
economic and environmental feasibility studies can be perceived as reducing
local ownership and agency." Therefore, it is essential that the project
selection and funding process must include public debate and participation,
leading to transparent procedures and outcomes.

Contrary to these principles, the restrictions and conditions that come with
many bilateral grants and concessionary loans must be considered potential
stumbling blocks to flexible and timely infrastructure investment. Take for
example the performance of the WB and the ADB, the primary development
bank players in Sri Lanka.* Both the WB and the ADB have highly structured
project planning and formation procedures. Although both emphasize the
role of the GoSL, the banks retain final veto authority on all projects, and
may refuse to grant loans until necessary stakeholders are consulted. This
generally includes not only the External Resources Department, but also
the relevant ministries, local government, and impacted private sector and
civil society groups. The development banks also require feasibility studies,
an environmental impact assessment, and other relevant assessment
procedures. However, this process can be very time consuming and short
to medium term infrastructure investments may not be feasible under this
extended timeline.

16. Davies et al. page 18.
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Likewise, the development banks require transparent procurement and
tendering procedures. All tenders must be solicited and published so that the
details of the tender proposals can be compared.* As a result, these projects
tend to keep costs down, but the process can be very time consuming and may
defeat objectives other than short-term cost-benefit gains. Still, it is essential
that the best practices of these organizations be considered in comparison
to the current government choices in funding large-scale infrastructure
projects. Ownership and agency are important, but only when there is
a meaningfully transparent process that produces feasible, sustainable
projects that benefit the country as a whole. Ownership is meaningless when
it is abused to benefit elites at the cost of the taxpaying public.

Conclusion and recommendations

External financing remains crucial to the GoSL's development strategy. As the
costs of such financing rises, it is more important than ever that the policy
framework in which these investments occur ensures maximum return on
investment and benefit the country as a whole. This is not to say that past
donor and developmentbank policies are the gold standard for infrastructure
development, but there are certainly lessons to be learned from them. The
disappointing record of donor accountability and transparency in Sri Lanka
makes the shifting international financing environment an ideal opportunity
to refine regulations and policies in ways that optimize the return on
infrastructure investment in Sri Lanka.

Although Sri Lanka is currently experiencing rapid economic growth and
relative calm, it is unfortunately likely that the changing climate will lead to
an increase in natural disasters. As the terrible floods of 2011 demonstrated,
a return to extensive aid reliance, if only on a temporary basis, is possible.
Therefore, Sri Lanka must take the opportunities presented by the current
favourable conditions to instal mechanisms that guarantee effective use
of international aid and investment. Unfortunately, over the past year, the
government has done precisely the opposite.

TISL's strategic plan for 2011-2016 emphasizes three areas: National and
local governance; private sector and civil society organisations; and citizenry.
TISL feels strongly that transparent, participatory governance that includes
the private sector and the citizenry is essential to effective governance and
economic growth. The current challenges seen in the development aid and
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investment framework highlight the animus of TISL's position. Therefore,
TISL strongly advocates the following recommendations as a way to increase
transparency and participation in the development investment process.

Problem: Lack of participation in project formation and lack of oversight
drive up costs while reducing project benefits.

Solution: Increase transparency in the infrastructure project development
stage. The process should include both public and private stakeholders in
decision-making and extensive, transparent feasibility studies for proposed
projects should be conducted and publicly disseminated.

Problem: Solicited tenders can be time-consuming and cumbersome, but
unsolicited tenders create opportunities for corruption and have raised
costs in practice.

Solution: The GoSL should be urged to refine tender procedures to increase
transparency without sacrificing efficiency. Procedures that subject projects
to increased scrutiny according to project size and scope should be proposed,
ensuring that the government can be both flexible and accountable.

Problem: Lack of public input allows the GoSL to engage in high-risk project
financing without being held accountable for the negotiation.

Solution: The GoSL should be urged to increase transparency and
accountability in the project-funding phase. Full public disclosure of
comparative financing interest rates as well as private sector alternatives
should be made available to the public.

Problem: High interest rates coupled with short-term repayment structures
require very high investment returns and continued growth to avoid
economic destabilization.

Solution: Consider long-term implications of high interest rates and short-
term repayment structures when negotiating infrastructure development
loans. TISL urges both civil society and the GoSL to engage in a vigorous
and informed public debate about how best to use government resources
that takes into account both short-term and long-term priorities of all
stakeholders.
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End Notes:

ii.

iii.

iv.

Vi.

Vii.

viii.

ix.

For example, the Chinese EXIM loans over the past three years have interest rates ranging
from 2-3% to 7%, and the most recent Hambantota project loans have interest rates
between 5.8 and 7.2% and a 10-year repayment schedule. Bandula Sirimanna, “Chinese
project loans at high interest rates. The Sunday Times, 19 June 2011; Dr. Harsha de Silva
calls for Government explanation on high loan interest rates”. Lankanewspapers.com. 5
August 2011. Compare this to the current LIBOR of and the standard ADB rate of 1%
above LIBOR. http://www.bankrate.com/rates/interest-rates/libor.aspx

Consider for example the high costs of the Colombo South Port Breakwater. http://www.
thesundayleader.lk/2011/01/30/hambantota-port-project-tender-and-violating-npa-
guidelines/

As early as 2002, the ERD had recognized these concerns and were taking positive steps
to address them. GoSL, MoFP, ERD, 2003, p13, quoted in A Research on Aid Effectiveness,
p 90-1.

Ministry of Finance and Planning of Sri Lanka, Government Mid Year Financial Report
2011; Consider that the recently released proposed Appropriations Bill for 2012 has
a shortfall of more than Rs. 1100 b. Sunday Times, Estimated income - Rs. 1115 b,,
expenditure -Rs. 2220 b. Oct. 16, 2011. Available at http://sundaytimes.lk/111016/
News/nws_14.html.

For more information on World Bank project approval, procurement and tendering
policies, please refer to http://web.worldbank.org/WBSITE/EXTERNAL/PROJECTS/
PROCUREMENT/0, pagePK:84271~theSitePK:84266,00.html; For more information on
Asian Development Bank project approval, procurement and tendering policies, please
refer to http://beta.adb.org/countries/sri-lanka/strategy.

According to government sources (see e.g. The Mahinda Randora New Infrastructure
Development Final Report), feasibility studies were to be part of almost all aspects of the
Hambantota Port development project. However, precious little information regarding
these studies has been made public and the presence of bedrock in the middle of
Hambantota Harbour suggests that these feasibility studies were not adequate.

This decision was in violation of the NPA Guidelines of 2006.

Central Bank of Sri Lanka, Jayasundera, P.B. 2005, p11, quoted in Brigitte Stolk. A
research on Aid Effectiveness: Donor Performance on Coordination and Harmonisation
in Sri Lanka. Master Thesis Development Studies Centre for International Development
Issues Nijmegen University of Nijmegen, the Netherlands supervised by Dr. Paul Hoebink
December, 2006.

It has been argued that Sri Lanka has, over the past 20 years, had so many development
funding options that project ownership was quite high, but as these options are reduced, it
is important to pay close attention to how current strategies affect Sri Lanka’s ownership
over its own development.

The IMF is also an important player, but the nature of IMF macroeconomic stability
lending cannot be considered within this international aid and investment framework.

The ADB does restrict tenders to companies registered in ADB member-countries, but
otherwise both banks place few restrictions on who can compete.
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Effective governance vital in the
development of tourism sector

Introduction

Two years after the war, the Government of Sri Lanka (GoSL) envisions
and has in place a strategic plan® to build tourism as an industry playing a
significant role in the economic advancement of the country. People are seen
as the key force of this industry, be it in their capacity as service providers,
beneficiaries or as being impacted by its development. With this sector
projected to develop rapidly, it is vital that effective governance systems
safeguard the interests of these people.

Being a country with a rich diversity in a compact geographical area, tourism
has been a key contributor to the economy since the 1960s.2 This industry
has grown steadily even during the military hostilities, with tourist arrivals
increasing from 18,969 in 1966 to 438,475 in 2008.2 The contribution of
travel and tourism to the Gross Domestic Product is 2.6% (LKR 161.95bn
or US$ 1.42mn) in 2010.* The total income from tourism increased to US$
575.09 million in 2010 from US$ 349.03 million in 2009.

The cessation of hostilities resulted in the number of tourists increasing by
almost 50%.° The head of a leading hotel chain highlighted that in the past
two years of post-conflict development, the increase in tourist arrivals can
be solely attributed to the end of the war and not to any concerted effort or
strategy of the GoSL.

Thus, the development strategy presented by the Sri Lanka Tourism
Development Authority (SLTDA) seems to be vital at this juncture and in

* Anushika Amarasinghe, LLB, University of Colombo, Integrity Promoting Officer - Senior Consultant,
TISL

1. Tourism Development Strategy 2011-2016, Ministry of Economic Development

2. Analysing the significance of tourism on the Sri Lankan Economy - An econometric analysis: Ruwan
Ranasinghe and Ravindra Deshapriya http://www.kin.ac.lk/fcms/ICBI2011/images/ICBM/dccs/
TRMO0O01.pdf. accessed 7 October 2011

3. Sri Lanka Tourist Board - Annual Report 2008

4. Travel and Tourism - Industry report on Sri Lanka - September 2011 ICRA Management Consultant
Services Limited and IMACs Research and Analytics http://www.icralanka.com/Sri%?20Lanka%20
Travel%20and%20Tourism%20Sept%2015%20Final.pdf

5. Ibid, page 24
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some ways overdue. This strategy projects a rapid growth in this sector,
with significant increases in tourist arrivals, foreign direct investments and
direct employment. These targets defined in the strategy® are indicative of
the scale of projected development for this industry. The strategy includes
the selection of certain parts of the country such as Pasekudah and Kalpitiya
for development on a resort-style basis along with integrated plans for
sustainable tourism development.

The apex body governing tourism in Sri Lanka is the SLTDA,” which is under
the direct purview of the Ministry of Economic Development. The governing
boards of the SLTDA and other tourist agencies and bureaus, comprise
representatives of both the public and private sectors. The organizational
structure governing the sector also includes the Sri Lanka Tourism Promotion
Bureau, the Sri Lanka Institute of Tourism and Hotel Management and the Sri
Lanka Convention Bureau.

Problem statement

In the context of the multiplicity of sectors® that contribute towards tourism
development, there is a lack of mechanisms for policy coordination and
integrated trans-sectoral planning. In the absence of mechanisms to ensure
coherence in policy, operational service-delivery practices tend to be
uncoordinated and inefficient.

The policy-level strategy documents on tourism development commit
to community engagement and consultation through the design and
implementation phases of development plans. In practice, however,
there is an inadequacy of provisions® within the regulatory framework to
ensure a consultative and participatory approach, engaging the impacted
stakeholders. Community representatives, local communities and even local
politicians have repeatedly expressed the unavailability of information in
the public domain on proposed development projects in their respective
localities.

6. Targets of attracting US$ 3,000 million as foreign direct investment over the five years, increase of
tourism related employment from 125,000 at current to 500,000 in 2016 and increase of foreign ex-
change earnings from US$ 500 million in 2010 to US$ 2.75 billion in 2016

7. www.sltda.gov.lk

8. For the development of the tourism sector, there is a necessity for an integrated plan for sectors such
as transport, health, human resources, recreation and community development.

9. http://www.cea.lk/Steps_in_EIA_Process.php Environmental Impact Assessments Reports will be
open for public inspection/ comments for a period of 30 working days
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Objective

The main objective of this chapter is to assess the effectiveness of the
governance framework in the tourism industry in ensuring that the public
interest is adequately addressed. This chapter also seeks to highlight the
importance of people’s engagement in sustainable tourism development.

Methodology

The conceptual framework of this chapter is the assessment of the quality
of governance and the regulatory framework in the tourism sector on the
basis of community engagement, international standards of sustainability
and strengths of the regulatory framework.

The preliminary phase of the assessment was based on a literature review
of policy documents containing the development strategies for the tourism
industry and articles, journals, research findings and statistical data. Data
collection was done primarily through available secondary research and
from relevant government agencies. The case studies in this chapter are
drawn from the literature review, interviews and secondary data accessed
from previous works.

The assessment on the effectiveness of regulatory governance and the plans
for the industry was done through a combination of interviews and secondary
data. Various categories of people were interviewed to obtain qualitative
information about the participatory process followed and the governance
systems in place to ensure sustainable and effective implementation of
plans. The interviews conducted include three persons representing the
government implementing agency, one community mobilizer, two private
sector representatives and one representing both a private sector service
provider and the governance structure in policy agency.

The reference period is predominantly from 2000 to date and focuses
largely on the proposed plans for the sector. The history and growth of the
tourism industry in Sri Lanka have been traced to a limited extent. The scope
of the case studies on the proposed Kalpitiya Integrated Tourism Resort
Project and the Kandalama Hotel has been limited to highlight the extent of
community engagement and the availability of information to the relevant
stakeholders on the projects. This chapter adopts a case-study approach,
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drawing inferences from case studies and demonstrating the findings which
are then used as a basis for the final recommendations.

Findings

Regulatory framework governing this sector

Recognizing the importance of ensuring that the maximum benefit of
tourism is passed on to the community and economic growth is supported
through domestic-value creation, the GoSL has reviewed and proposed
modifications to the existing regulations and guidelines governing tourism
establishments. These revisions, pending approval by Gazette notification,
have comprehensive safeguards and guidelines for several new categories of
establishments.

The framework governing investment in tourism is facilitated at the one-
stop unit - the Unit for National Investment in Tourism (UNIT), which is a
centralized promotion and facilitation centre established to assist potential
tourism investors. The process for investment with due approvals is made
available at the UNIT.?® Approvals are mandatory from the SLTDA, Central
Environmental Authority (CEA), Urban Development Authority, respective
local authority and where necessary the Coast Conservation Department.

The Board of Investment acts as the mediator for foreign investors setting
up limited liability companies. The legal framework for business enterprises
in Sri Lanka is comprehensive and transparent. Major legislation relevant
to investments, particularly foreign investments, is the Board of Investment
Law of 1978, the Companies Act of 2007, the Exchange Control Act and the Sri
Lanka Tourism Development Act of 2005. There is a consensus among those
interviewed that these regulations governing investments and procedures
within the sector are transparent and duly followed.

Provisions for people’s consultation

Public participation is an important aspect of the Environmental Impact
Assessment (EIA) process in Sri Lanka. The provision for public participation
is contained in the National Environmental Act (NEA), with only “prescribed
projects”'! required to be subjected to an EIA. The Social Impact Assessment
containing impacts on livelihood patterns, ethics of localities, employment
etc., may be a component of the EIA4, if specified.

10. http://www.sltda.gov.lk/investment_process
11. Prescribed projects requiring EIA are specified in Gazette Notifications 772/22 of 24 June 1993,
1104/22 of 5 November 1999 and 1108/1 of 29 November 1999
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Once an EIA report is submitted, the NEA provides for public inspection
and comment on it during a mandatory period of 30 days. EIA reports are
available for perusal by the public in Sinhala, Tamil and English and are
usually kept at the CEA Library, the relevant Divisional Secretariat and the
Pradeshiya Sabha. Any member of the public may send their comments to
the CEA or the respective Project Approving Agency within 30 working days.

It is felt that there are many weaknesses in the quality of the reports,?
even with vast improvements since the process was initiated in 1993.
These weaknesses include detailed descriptions of unimportant data with
inadequate details on significant impacts. EIA reports are more academic
with limited practicability and are prepared more as a means of getting over
the regulatory requirement rather than a genuine attempt at mitigating
environmental impacts.

Although public participation in the EIA process is mandatory and all reports
are open to public perusal for 30 working days, culturally it is a new concept
in the country. The public usually comments mostly on issues which impact
them directly such as loss of livelihood/residence/land etc., as opposed to
overall impacts. Most comments also seek to stop the project rather than
suggesting mitigatory measures to make a “better project”.

The highly technical nature of the EIAs and the weaknesses mentioned earlier
have limited the opportunities for the people’s engagement. Currently, there
are 10 EIAs pending'® at the UNIT.

Community consultations

In addition to the mandatory requirements, the project proponents are
always advised to have informal dialogues/consultations with the people
during the design of the project and during the EIA. The project proponent
must ensure that the people get accurate information about the project. If
the local community is negatively affected, it is important that the project
proponent consults them and obtains their support in mitigation measures
to minimize the impacts. The diverse views on its effectiveness are further
examined in the following case studies.

12. Environmental Impact Assessment (EIA) in Sri Lanka - Ramani Ellepola, Director General
Central Environmental Authority PENTA - WII Workshop on Environmental Assessment Curriculum
Dehradun, India - 24-26 September 2007

13. Mr. Dushan Wickrmasuriya, Assistant Director, Unit for National Investment in Tourism
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Case Study I -- Kalpitiya Integrated Master Plan

Under the power vested by the Tourism Development Act and the Tourism Act
No. 38, the SLTDA has initiated the Kalpitiya Integrated Tourism Development
Project. Fourteen islands have been selected for this resort-development
project and related infrastructure development in the Kalpitiya peninsula in
Puttalam. This peninsula is a marine sanctuary with a diversity of habitats
ranging from bar reefs, flat coastal plains, saltpans, mangrove swamps,
salt marshes to vast sand dune beaches. This zone is home to dolphins, sea
turtles and a multitude of marine life. The planned development which is
at an early stage yet envisages the construction of up to 5,000 hotel rooms,
entertainment facilities and even a domestic airport.

The concept statement within the Kalpitiya Integrated Plan!* produced by
the SLTDA contains the following commitment: “We believe in Responsible
Tourism which generates greater economic benefits for local people and
enhances the well-being of the local communities.” The objectives explicitly
commit to “the sustainability of the natural environment, socio-cultural
life and economic development for the well-being of the community living
around the project area”. The overall commitment fails to translate into more
specific and strategic interventions, ensuring community engagement both
in the design and planning stage of the Kalpitiya resort project. The plans
for community development are generic and vague and fail to capture the
true essence of the overall goal. They are contained in statements such as
“the financial benefits the investor would provide for the local community is
..in terms of employment, infrastructure and community development for
the region”. In the 112-page document there is no mention of community
engagement, governing bodies or sharing of information with those impacted
by the proposed intervention.

Herman Kumara of the National Association of Field Studies Officers
(NAFSO) commented that through the development of this plan, there has
been minimal consultation with the local communities, inadequate project-
related information sharing and explicit circumvention of the related land
registration procedures. Land acquisition commenced even before any EIA
report was available for viewing and discussion. In the Dutch Bay Tourism
Project, the NAFSO raised certain concerns when the EIA was made available
to the public, but has received no response.

14. Kalpitiya Integrated Tourism Resort Project - Conceptual Master Plan - Sri Lanka Tourist Develop-
ment Authority. page 10
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In the report issued by an International Fact Finding Mission'> to determine
the scope of the proposed project and the impact on stakeholders,
recommendations were based on the need to enhance information flow and
participation, thus ensuring accountability on the state’s part.

The Divisional Secretary of Kalpitiya flagged the inadequacy of information
about the project, even among government officials. All major decisions
regarding this project, from conceptualization to elaboration of the master
plan, were taken in Colombo under a special procedure and with direct
Cabinet approval.’® An outgoing-member of the Kalpitiya Pradeshiya Sabha
commented on the lack of proper coordination among local people, local
governmental bodies and the SLTDA.

When speaking to representatives’’ of the SLTDA, the indication was
that recurrent meetings were held regarding community issues from the
inception of this project. Held mainly at the Divisional Secretary’s office,
all government agents from various stakeholder agencies had presided at
these meetings which included religious dignitaries. Many other informal
discussions had also been held with the local community by the SLTDA staff.

A few ad hoc meetings had been held with community groups and
representatives of the fisher community to share information about the
project and reiterate the commitment to helping them. However, there had
been no continued community engagement and a space for discussing their
concerns. This is a clear example of a disconnect between planning and
implementing authorities and the communities and officials in the localities.

Hiran Cooray, Chairman of Jetwing Hotels, opined that the integrated plan
for Kalpitiya is not viable due to the surrounding waters and the seasonal
cycles, making it more suitable for fisheries and alternative investments such
as wind power. This is the reason why key hotel chains in Sri Lanka have not
invested in this project.

Following a low demand from investors and the perception that the land
valuation within this resort is relatively high, this project has been halted
momentarily. The high cost of infrastructure required from the GoSL has
necessitated a shift of focus to Pasekudah for the time being.

15. Tourism in Kalpitiya: Stop and Review Now. International Fact Finding Mission - Dr. Mrs. Ujjain
Halim, Coordinator-FSNSA & IMSE, India, Ms. Ravadee Prasertcharoensuk, Director-Sustainable
Development, Foundation, Thailand, Fr. Sarath Iddamalgoda, Director-Human Rights Centre, Sri Lanka,
Ms. Swati Seshadri, EQUATIONS, India, Mr. Pramesh Pokurel, ANPFa, Nepal and Dr. Mrs. Madhabi Roy,
India

16. Ibid, page 4

17. Pradeep Fernando, Kalpitiya Integrated Tourism Development Project, SLTDA
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Case Study II -- The Kandalama Hotel

Research suggests that it is not possible to sustain tourism in a destination
that is not supported by the local community.'® The necessity of effective
communication of tourism plans and the consultation and participation of
local communities in the design and implementation of development plans
can be amply showcased through the Kandalama Hotel Case Study:.

In the early 1990s, the construction of a luxury hotel adjacent to a reservoir
and sanctuary just over 30km from the Heritage Site of Sigiriya triggered
massive resistance from various quarters. Environmentalists, religious and
community leaders and community-based organizations were among the
key groups protesting, based largely on the premise that having such a large
hotel in this locality would disturb the tranquillity of the surroundings, affect
people’s livelihoods and bring about negative social impacts associated with
tourism. The backing of the protests by opposition politicians gave them a
political spin. The protests intensified as the residents did not have access
to grievance-redress mechanisms and were not offered any time or space
by the developers, hotel management or GoSL. The project was completed
amidst massive and continued protests from a representative spectrum of
stakeholders.

More than fifteen years later, this hotel stands as an iconic role-model in
the tourism industry, holding true to the promise of sustainable tourism-
“Environmental commitment, protecting employees’ health and safety
and improving community welfare are ingrained in our corporate ethos.”
The management and staff of the hotel have rolled out a replicable model
being adopted by several luxury hotels based in remote locations. Having
won multiple awards -- mainly relating to environmental and community
engagement -- the hotel offers the ultimate experience, combining heritage
and tropical landscapes and the experience of village life, yet treating its
magnificentsetting with greatdelicacy and protection. The hotel continuously
offers opportunities for employment for the locals and is also a source for
livelihood enhancement as it purchases local produce. Another positive
aspect has been the growth of other smaller sectors such as handicrafts.

18. Twining-Ward, L. & Butler, R. (2002): “Implementing STD on a Small Island: Development and use of
Sustainable Tourism Development Indicators”. Journal of Sustainable Tourism, 10(5) pages 363-387
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A Social Impact Study*® conducted at the Dambulla Tourism Destination
shows a higher level of support for tourism among the local community. A
significant majority, 80%, of the interviewees indicated thatthe developments
associated with tourism had a positive outcome, 67% indicating that they
would prefer to see additional and further developments in this area. In the
findings related to Perceived Social Impacts of Tourism Development, 89%
held that peace and tranquillity had not been affected by the project and
83% that tourism had NOT affected the social and moral values of the local
community. Sixty-four per cent felt that tourism development had increased
their pride of being locals within this community.

A key learning from this case study which is of extreme relevance in the
current context of Sri Lanka is that of the need for community participation
in tourism projects. Input from a cross-representative community group in
the project design will help officials understand the nuances in the respective
locality as well as the aspirations of the people in the area.

The resistance faced in the early stages of the Kandalama Hotel Project was
largely based on misperceptions resulting from the lack of a relationship
between the community and the developers and limited awareness and
information available to the community. An effective communication and
engagement strategy, including the sharing of information and transparency
of transactions, could have mitigated this resistance to a large extent.

Tourism sector increasingly based on Public-Private Partnership (PPP)
model

The boards of the apex authorities in tourism have a balance of public and
private sector representatives, enhancing efficiency in the processes and
accountability to stakeholders, while ensuring the right mix in approach and
strategy. Similarly, the Tourism Development Strategy of the SLTDA received
significant input from the private sector.

SLTDA’s Director of International Relations, Malraj Kiriella, stated that there
is a strong expectation and reliance upon the private sector to invest in the
tourism sector.

19. Impacts of Tourism and Community Attitude towards Tourism: A case study in Sri Lanka -
Kotuwegoda Palliyaguruge Lalith Chandralal, Ph.D, Senior Lecturer, University of Sri Jayewardenepura
carried in South Asian Journal of Tourism and Heritage (2010) Vol 3. No. 2
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Sri Lanka’s tourism industry should be led by private-sector players
improving capacity and standards, while the government should take a back
seat and act only as a regulator and facilitator for investment, said another
top industry official.?°

PPPs have emerged as a basis for the tourism industry in Sri Lanka,
combining the smart and nimble thinking of the private sector with the
power and responsibility of the government.?! There is, however, a policy-
gap in facilitating PPPs on a local and provincial level. There was no structure
in place to smoothen the progress of forming PPPs on a local or provincial
level to fast-forward and implement more tourism projects in the localities.?
Tourism is said to be a subject devolved to Provincial Councils (PCs) which
have the power to promote attractions within the provinces but no agency to
form PPPs between interested parties and the state.

Ensuring sustainability in tourism development

In view of the recent policy reforms to develop the competitiveness of the
tourism sector in a sustainable manner, the World Bank (WB) has agreed
to provide assistance for the implementation of the Sustainable Tourism
Development Project (STDP).2® The Financing Agreement between the GoSL
and the WB for this project was signed in November 2010.

This Social Management Framework (SMF) for a sustainable tourism project
under the SLTDA outlines the major impacts on local communities and points
out possible mitigatory strategies for identified impacts. It addresses the
impacts that would be felt by local citizens in general and local businessmen,
potential external and internal investors etc., specifically. The SMF forms an
integral part of the Project Implementation Manual of the STDP.

20. Sri Lanka tourism industry must be led by private sector
http://www.lbr.lk/fullstory.php?nid=201105311317448778

21. http://www.adb.org/Documents/Reports/SASEC/Tourism-Development/addendum.pdf

22. Tourism sector needs PPP development - http://www.ft.lk/2011/06/08/tourism-sector-needs-ppp-
development/

23. Social Management Framework - Sri Lanka Tourist Development Authority - July 2009
http://www.sltda.lk/sites/default/files/Final SMF_13.07.2009.pdf

accessed 3 October 2011
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Thus, sustainable tourism?* should:

1. Make optimal use of environmental resources that constitute
a key element in tourism development, maintaining essential
ecological processes and helping to conserve the natural heritage
and biodiversity.

2. Respect the socio-cultural authenticity of host communities,
conserve their built and living cultural heritage and traditional
values and contribute to inter-cultural understanding and
tolerance.

3. Ensure viable, long-term economic operations, providing socio-
economic benefits to all stakeholders that are fairly distributed,
including stable employment and income-earning opportunities
and social services to host communities contributing to poverty
alleviation.

With the investment in tourism largely being generated by the private sector,
individual investors, service providers and hotel companies integrate the
sustainability components into their policies.?> Hiran Cooray of Jetwing
Hotels stated that the notion of sustainability through the notion of the 3 Ps
of People, Planet and Profit is ingrained in the thinking of all employees in
the Jetwing Group.

However, despite the multiple commitments to sustainable development and
explicit inclusion of the sustainability component within the STDP, a sound
strategy and implementation plans for ensuring sustainable development
seem to be missing.

Conclusion & recommendations

Development plans for the tourism sector must conform to Sri Lanka’s
vision for sustainable development “achieving sustained economic growth
that is socially equitable and ecologically sound, with peace and stability”.2®

24. USAID and Sustainable Tourism - Meeting Development Objectives -

The Natural Resources Information Clearinghouse and implemented by Chemonics International Inc.
Environment International PA Government Services Virginia Polytechnic Institute and State University -
June 2005 accessed 29 September 2011 http://pdf.usaid.gov/pdf_docs/PNADE710.pdf

25. Green Directory - Lighthouse Hotel and Spa - Jetwing Hotels - 2005
http://www.jetwing.com/web_uploads/hotel_green%20directory/Green%20Directory%20-%20
Jetwing%?20Lighthouse.pdf and Aitken Spence Sustainability Strategy http://www.aitkenspence.com/
sustainability /sustainability_approach.asp

26. Sri Lanka Strategy for Sustainable Development - Ministry of Environment and Natural Resources -
February (Resources) 2007 accessed 30 September 2011 Page iv
http://www.rrcap.unep.org/nsds/uploadedfiles/file/sa/sl/srilanka%20nsds%20report/SL-SDS%20
report.pdf
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Consultation of the people, community engagement and sharing of
information are based on the basic premise that people are the lifeline of this
industry. Tourism should be a means to help create a better understanding of
a way of life (in a locality) and act as a cross-cultural consideration between
societies.”’

Engagement of all stakeholders of the project including the impacted
community, private sector, non-governmental organizations and host
local government at all levels. Each will have a unique perspective,
agenda and contribution that must be taken into consideration for
the success of the project. Enhanced coordination between the SLTDA
and local government agencies will provide an opportunity for a
more thorough understanding of community needs and aspirations

Effective communication and transparency of transactions are
a prerequisite for community participation and will allow for a
mutually beneficial process mainly through the planning phase of the
project. It is imperative that relevant officials make a concerted effort
to communicate all aspects of the project including both the benefits,
in terms of opportunities, and adverse impacts to the communities
clearly. Measures to ensure sustainability, related to the environment
and the people, should be derived from the people and shared with
the people, in the preliminary phase of the project.

An aggregated and integrated master plan for the development of the
sector, including appropriate mechanisms for policy coordination
and contribution of related sectors is important.

All proposed plans should receive the necessary enabling support
at various public and private sector levels. Even a local intervention
usually requires support at the regional, national and international
level. Tourism is largely dependent on public/private partnerships.
Community projects are significantly aided by the business acumen
of the private sector and if a project is not profitable, it is not self-
sustaining.

27. Perception of Stakeholders’ on Tourism Investments in Sri Lanka - A.W. Anura Shantha
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Playing the role of engaged citizen

The Governance Report 2011 focuses on nine sectors that have been the
subject of serious discussion during the first half of the 2011. The chapters
contained in this report take an analytical look at the regulatory mechanism
within each h of the selected nine sectors.

It is our belief that through the review and continuous monitoring of the
efficiency and effectiveness of the regulatory mechanisms, it becomes
possible to measure existing strengths and weaknesses. In turn, such
identification can aid a process of laying a strong foundation for the creation
of an extensive public dialogue on the sectors analyzed in this publication.

The sectors analyzed dealt with in this publication are, civil society
organizations, economy, education, environment/disaster management,
health, international aid, telecommunications and transport. Each
chapter seeks to highlight key issues within those sectors and propose
recommendations for sector improvement.

The chapter writers have emphasized that it is with the participation of the
public and due public attention that effectiveness of service delivery and
the viability of regulatory mechanisms are ensured. Each chapter therefore
reinforces that it is an expression of civic responsibility to consistently
monitor the functions of the regulatory bodies and motivate them to improve
their standards.

Authors of most chapters have highlighted the absence of a Right to
Information Law in Sri Lanka as a serious drawback in playing the role of
engaged citizen. Further, many chapter identified the absence of proper
legal systems that provided for effective regulation and public monitoring or
participation. There were limited possibilities of people being engaged with
the officials to ensure improved service delivery.

134 |



The general trend of not sharing vitally relevant information about
institutions, annual reports, audit reports and statistical data was also
highlighted as a key limitation. This was exacerbated by the direct limitations
imposed by the Establishment Code that prevented public officials from
disclosing information to the public. The prohibitions on the free flow of
information created systems that did not embrace the concept of people’s
participation or provided for mechanisms that enabled citizen’s engagement.

Some recommendations included in chapters are critical of the regulatory
mechanisms currently in place and call for immediate action by the relevant
authorities. There are other recommendations that are process-oriented
with long term policy goals at heart. They seek systemic change that can
be achieved through long-term advocacy for changes both in policy and in
practice.

Collectively, the recommendations propose key advocacy points that could
be used by various stakeholders promoting sector reforms and call for
an engaged citizenry who will clamour for the systemic changes that are
necessary to improve efficiency. While not exhaustive, they seek to promote
activism among a cross section of stakeholders who are concerned and
committed to improved governance in Sri Lanka.
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Panel of external experts

Dr. Pakiasothy Saravanamuttu
Executive Director, Centre for Policy Alternatives

Mr. S.M.A. de Alwis
Assistant Secretary to the Education Commission

Prof. Stanley W. Samarasinghe
Payson Center for International Development, Tulane University, New
Orleans, USA

Prof. Amal S. Kumarage
Senior Professor, Department of Transportation and Logistics Management,

University of Moratuwa

Mr. Nalaka Gunawardene
Independent science writer, communication consultant and columnist

Mr. J.C. Weliamuna
Attorney at Law, Eisenhower Fellow & Senior Ashoka Fellow

Mr. Mohommed Nawaz
Dr. Muttukrishna Sarvananthan

Development Economist, Principal Researcher, Point Pedro Institute of
Development, Point Pedro, Northern Sri Lanka
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